American Government

SENIOR CONTRIBUTING AUTHORS

GLEN KRUTZ, UNIVERSITY OF OKLAHOMA

Chapter 4 | Civil Liberties

107

Chapter 4

Civil Liberties

Figure 4.1 Those concerned about government surveillance have found a champion in Edward Snowden, a former
contractor for the U.S. government who leaked thousands of classified documents to journalists in June 2013. These
documents revealed the existence of multiple global surveillance programs run by the National Security Agency.
(credit: modification of work by Bruno Sanchez-Andrade Nuño)

Chapter Outline
4.1 What Are Civil Liberties?
4.2 Securing Basic Freedoms
4.3 The Rights of Suspects
4.4 Interpreting the Bill of Rights

Introduction
Americans have recently confronted situations in which government officials appeared not to provide
citizens their basic freedoms and rights. Protests have erupted nationwide in response to the deaths of
African Americans during interactions with police. Many people were deeply troubled by the revelations
of Edward Snowden (Figure 4.1) that U.S. government agencies are conducting widespread surveillance,
capturing not only the conversations of foreign leaders and suspected terrorists but also the private
communications of U.S. citizens, even those not suspected of criminal activity.
These situations are hardly unique in U.S. history. The framers of the Constitution wanted a government
that would not repeat the abuses of individual liberties and rights that caused them to declare
independence from Britain. However, laws and other “parchment barriers” (or written documents) alone
have not protected freedoms over the years; instead, citizens have learned the truth of the old saying (often
attributed to Thomas Jefferson but actually said by Irish politician John Philpot Curran), “Eternal vigilance
is the price of liberty.” The actions of ordinary citizens, lawyers, and politicians have been at the core of a
vigilant effort to protect constitutional liberties.
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But what are those freedoms? And how should we balance them against the interests of society and other
individuals? These are the key questions we will tackle in this chapter.

4.1 What Are Civil Liberties?
Learning Objectives
By the end of this section, you will be able to:
• Define civil liberties and civil rights
• Describe the origin of civil liberties in the U.S. context
• Identify the key positions on civil liberties taken at the Constitutional Convention
• Explain the Civil War origin of concern that the states should respect civil liberties
The U.S. Constitution—in particular, the first ten amendments that form the Bill of Rights—protects the
freedoms and rights of individuals. It does not limit this protection just to citizens or adults; instead,
in most cases, the Constitution simply refers to “persons,” which over time has grown to mean that
even children, visitors from other countries, and immigrants—permanent or temporary, legal or
undocumented—enjoy the same freedoms when they are in the United States or its territories as adult
citizens do. So, whether you are a Japanese tourist visiting Disney World or someone who has stayed
beyond the limit of days allowed on your visa, you do not sacrifice your liberties. In everyday
conversation, we tend to treat freedoms, liberties, and rights as being effectively the same thing—similar
to how separation of powers and checks and balances are often used as if they are interchangeable, when
in fact they are distinct concepts.

DEFINING CIVIL LIBERTIES
To be more precise in their language, political scientists and legal experts make a distinction between
civil liberties and civil rights, even though the Constitution has been interpreted to protect both. We
typically envision civil liberties as being limitations on government power, intended to protect freedoms
that governments may not legally intrude on. For example, the First Amendment denies the government
the power to prohibit “the free exercise” of religion; the states and the national government cannot forbid
people to follow a religion of their choice, even if politicians and judges think the religion is misguided,
blasphemous, or otherwise inappropriate. You are free to create your own religion and recruit followers
to it (subject to the U.S. Supreme Court deeming it a religion), even if both society and government
disapprove of its tenets. That said, the way you practice your religion may be regulated if it impinges
on the rights of others. Similarly, the Eighth Amendment says the government cannot impose “cruel
and unusual punishments” on individuals for their criminal acts. Although the definitions of cruel and
unusual have expanded over the years, as we will see later in this chapter, the courts have generally and
consistently interpreted this provision as making it unconstitutional for government officials to torture
suspects.
Civil rights, on the other hand, are guarantees that government officials will treat people equally and that
decisions will be made on the basis of merit rather than race, gender, or other personal characteristics.
Because of the Constitution’s civil rights guarantee, it is unlawful for a school or university run by a state
government to treat students differently based on their race, ethnicity, age, sex, or national origin. In the
1960s and 1970s, many states had separate schools where only students of a certain race or gender were
able to study. However, the courts decided that these policies violated the civil rights of students who
could not be admitted because of those rules.1
The idea that Americans—indeed, people in general—have fundamental rights and liberties was at the
core of the arguments in favor of their independence. In writing the Declaration of Independence in
1776, Thomas Jefferson drew on the ideas of John Locke to express the colonists’ belief that they had
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certain inalienable or natural rights that no ruler had the power or authority to deny to his or her subjects.
It was a scathing legal indictment of King George III for violating the colonists’ liberties. Although the
Declaration of Independence does not guarantee specific freedoms, its language was instrumental in
inspiring many of the states to adopt protections for civil liberties and rights in their own constitutions,
and in expressing principles of the founding era that have resonated in the United States since its
independence. In particular, Jefferson’s words “all men are created equal” became the centerpiece of
struggles for the rights of women and minorities (Figure 4.2).

Figure 4.2 Actors and civil rights activists Sidney Poitier (left), Harry Belafonte (center), and Charlton Heston (right)
on the steps of the Lincoln Memorial on August 28, 1963, during the March on Washington.

Link to Learning
Founded in 1920, the American Civil Liberties Union (ACLU)
(https://www.openstaxcollege.org/l/29aclu) is one of the oldest interest groups in
the United States. The mission of this non-partisan, not-for-profit organization is “to
defend and preserve the individual rights and liberties guaranteed to every person in
this country by the Constitution and laws of the United States.” Many of the Supreme
Court cases in this chapter were litigated by, or with the support of, the ACLU. The ACLU offers a listing
of state and local chapters (https://www.openstaxcollege.org/l/29acluaffiliate) on their website.

CIVIL LIBERTIES AND THE CONSTITUTION
The Constitution as written in 1787 did not include a Bill of Rights, although the idea of including one
was proposed and, after brief discussion, dismissed in the final week of the Constitutional Convention.
The framers of the Constitution believed they faced much more pressing concerns than the protection of
civil rights and liberties, most notably keeping the fragile union together in the light of internal unrest and
external threats.
Moreover, the framers thought that they had adequately covered rights issues in the main body of the
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document. Indeed, the Federalists did include in the Constitution some protections against legislative acts
that might restrict the liberties of citizens, based on the history of real and perceived abuses by both British
kings and parliaments as well as royal governors. In Article I, Section 9, the Constitution limits the power
of Congress in three ways: prohibiting the passage of bills of attainder, prohibiting ex post facto laws, and
limiting the ability of Congress to suspend the writ of habeas corpus.
A bill of attainder is a law that convicts or punishes someone for a crime without a trial, a tactic used fairly
frequently in England against the king’s enemies. Prohibition of such laws means that the U.S. Congress
cannot simply punish people who are unpopular or seem to be guilty of crimes. An ex post facto law has a
retroactive effect: it can be used to punish crimes that were not crimes at the time they were committed, or
it can be used to increase the severity of punishment after the fact.
Finally, the writ of habeas corpus is used in our common-law legal system to demand that a neutral
judge decide whether someone has been lawfully detained. Particularly in times of war, or even in
response to threats against national security, the government has held suspected enemy agents without
access to civilian courts, often without access to lawyers or a defense, seeking instead to try them before
military tribunals or detain them indefinitely without trial. For example, during the Civil War, President
Abraham Lincoln detained suspected Confederate saboteurs and sympathizers in Union-controlled states
and attempted to have them tried in military courts, leading the Supreme Court to rule in Ex parte Milligan
that the government could not bypass the civilian court system in states where it was operating.2
During World War II, the Roosevelt administration interned Japanese Americans and had other suspected
enemy agents—including U.S. citizens—tried by military courts rather than by the civilian justice system,
a choice the Supreme Court upheld in Ex parte Quirin (Figure 4.3).3 More recently, in the wake of the 9/
11 attacks on the World Trade Center and the Pentagon, the Bush and Obama administrations detained
suspected terrorists captured both within and outside the United States and sought, with mixed results,
to avoid trials in civilian courts. Hence, there have been times in our history when national security issues
trumped individual liberties.

Figure 4.3 Richard Quirin and seven other trained German saboteurs had once lived in the United States and had
secretly returned in June 1942. Upon their capture, a military commission (shown here) convicted the men—six of
them received death sentences. Ex parte Quirin set a precedent for the trial by military commission of any unlawful
combatant against the United States. (credit: Library of Congress)

Debate has always swirled over these issues. The Federalists reasoned that the limited set of enumerated
powers of Congress, along with the limitations on those powers in Article I, Section 9, would suffice,
and no separate bill of rights was needed. Alexander Hamilton, writing as Publius in Federalist No. 84,
argued that the Constitution was “merely intended to regulate the general political interests of the nation,”
rather than to concern itself with “the regulation of every species of personal and private concerns.”
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Hamilton went on to argue that listing some rights might actually be dangerous, because it would provide
a pretext for people to claim that rights not included in such a list were not protected. Later, James
Madison, in his speech introducing the proposed amendments that would become the Bill of Rights,
acknowledged another Federalist argument: “It has been said, that a bill of rights is not necessary, because
the establishment of this government has not repealed those declarations of rights which are added to
the several state constitutions.”4 For that matter, the Articles of Confederation had not included a specific
listing of rights either.
However, the Anti-Federalists argued that the Federalists’ position was incorrect and perhaps even
insincere. The Anti-Federalists believed provisions such as the elastic clause in Article I, Section 8, of the
Constitution would allow Congress to legislate on matters well beyond the limited ones foreseen by the
Constitution’s authors; thus, they held that a bill of rights was necessary. One of the Anti-Federalists,
Brutus, whom most scholars believe to be Robert Yates, wrote: “The powers, rights, and authority, granted
to the general government by this Constitution, are as complete, with respect to every object to which they
extend, as that of any state government—It reaches to every thing which concerns human happiness—Life,
liberty, and property, are under its controul [sic]. There is the same reason, therefore, that the exercise of
power, in this case, should be restrained within proper limits, as in that of the state governments.”5 The
experience of the past two centuries has suggested that the Anti-Federalists may have been correct in this
regard; while the states retain a great deal of importance, the scope and powers of the national government
are much broader today than in 1787—likely beyond even the imaginings of the Federalists themselves.
The struggle to have rights clearly delineated and the decision of the framers to omit a bill of rights
nearly derailed the ratification process. While some of the states were willing to ratify without any further
guarantees, in some of the larger states—New York and Virginia in particular—the Constitution’s lack
of specified rights became a serious point of contention. The Constitution could go into effect with the
support of only nine states, but the Federalists knew it could not be effective without the participation
of the largest states. To secure majorities in favor of ratification in New York and Virginia, as well
as Massachusetts, they agreed to consider incorporating provisions suggested by the ratifying states as
amendments to the Constitution.
Ultimately, James Madison delivered on this promise by proposing a package of amendments in the
First Congress, drawing from the Declaration of Rights in the Virginia state constitution, suggestions
from the ratification conventions, and other sources, which were extensively debated in both houses of
Congress and ultimately proposed as twelve separate amendments for ratification by the states. Ten of the
amendments were successfully ratified by the requisite 75 percent of the states and became known as the
Bill of Rights (Table 4.1).
Rights and Liberties Protected by the First Ten Amendments
First
Amendment

Right to freedoms of religion and speech; right to assemble and to petition the government for
redress of grievances

Second
Amendment

Right to keep and bear arms to maintain a well-regulated militia

Third
Amendment

Right to not house soldiers during time of war

Fourth
Amendment

Right to be secure from unreasonable search and seizure

Fifth
Amendment

Rights in criminal cases, including due process and indictment by grand jury for capital crimes,
as well as the right not to testify against oneself

Table 4.1
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Rights and Liberties Protected by the First Ten Amendments
Sixth
Amendment

Right to a speedy trial by an impartial jury

Seventh
Amendment

Right to a jury trial in civil cases

Eighth
Amendment

Right to not face excessive bail, excessive fines, or cruel and unusual punishment

Ninth
Amendment

Rights retained by the people, even if they are not specifically enumerated by the Constitution

Tenth
Amendment

States’ rights to powers not specifically delegated to the federal government

Table 4.1

Finding a Middle Ground
Debating the Need for a Bill of Rights
One of the most serious debates between the Federalists and the Anti-Federalists was over the necessity of
limiting the power of the new federal government with a Bill of Rights. As we saw in this section, the Federalists
believed a Bill of Rights was unnecessary—and perhaps even dangerous to liberty, because it might invite
violations of rights that weren’t included in it—while the Anti-Federalists thought the national government would
prove adept at expanding its powers and influence and that citizens couldn’t depend on the good judgment of
Congress alone to protect their rights.
As George Washington’s call for a bill of rights in his first inaugural address suggested, while the Federalists
ultimately had to add the Bill of Rights to the Constitution in order to win ratification, and the Anti-Federalists
would soon be proved right that the national government might intrude on civil liberties. In 1798, at the behest
of President John Adams during the Quasi-War with France, Congress passed a series of four laws collectively
known as the Alien and Sedition Acts. These were drafted to allow the president to imprison or deport foreign
citizens he believed were “dangerous to the peace and safety of the United States” and to restrict speech and
newspaper articles that were critical of the federal government or its officials; the laws were primarily used
against members and supporters of the opposition Democratic-Republican Party.
State laws and constitutions protecting free speech and freedom of the press proved ineffective in limiting
this new federal power. Although the courts did not decide on the constitutionality of these laws at the time,
most scholars believe the Sedition Act, in particular, would be unconstitutional if it had remained in effect.
Three of the four laws were repealed in the Jefferson administration, but one—the Alien Enemies Act—remains
on the books today. Two centuries later, the issue of free speech and freedom of the press during times of
international conflict remains a subject of public debate.
Should the government be able to restrict or censor unpatriotic, disloyal, or critical speech in times of
international conflict? How much freedom should journalists have to report on stories from the perspective of
enemies or to repeat propaganda from opposing forces?

EXTENDING THE BILL OF RIGHTS TO THE STATES
In the decades following the Constitution’s ratification, the Supreme Court declined to expand the Bill
of Rights to curb the power of the states, most notably in the 1833 case of Barron v. Baltimore.6 In this
case, which dealt with property rights under the Fifth Amendment, the Supreme Court unanimously
decided that the Bill of Rights applied only to actions by the federal government. Explaining the court’s
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ruling, Chief Justice John Marshall wrote that it was incorrect to argue that “the Constitution was intended
to secure the people of the several states against the undue exercise of power by their respective state
governments; as well as against that which might be attempted by their [Federal] government.”
In the wake of the Civil War, however, the prevailing thinking about the application of the Bill of
Rights to the states changed. Soon after slavery was abolished by the Thirteenth Amendment, state
governments—particularly those in the former Confederacy—began to pass “black codes” that restricted
the rights of former slaves and effectively relegated them to second-class citizenship under their state
laws and constitutions. Angered by these actions, members of the Radical Republican faction in Congress
demanded that the laws be overturned. In the short term, they advocated suspending civilian government
in most of the southern states and replacing politicians who had enacted the black codes. Their longterm solution was to propose two amendments to the Constitution to guarantee the rights of freed slaves
on an equal standing with whites; these rights became the Fourteenth Amendment, which dealt with
civil liberties and rights in general, and the Fifteenth Amendment, which protected the right to vote in
particular (Figure 4.4). But, the right to vote did not yet apply to women or to Native Americans.

Figure 4.4 Representative John Bingham (R-OH) (a) is considered the author of the Fourteenth Amendment,
adopted on July 9, 1868. Influenced by his mentor, Salmon P. Chase, Bingham was a strong supporter of the
antislavery cause; after Chase lost the Republican presidential nomination to Abraham Lincoln (b), Bingham became
one of the president’s most ardent supporters.

With the ratification of the Fourteenth Amendment in 1868, civil liberties gained more clarification. First,
the amendment says, “no State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States,” which is a provision that echoes the privileges and immunities
clause in Article IV, Section 2, of the original Constitution ensuring that states treat citizens of other states
the same as their own citizens. (To use an example from today, the punishment for speeding by an outof-state driver cannot be more severe than the punishment for an in-state driver). Legal scholars and the
courts have extensively debated the meaning of this privileges or immunities clause over the years; some
have argued that it was supposed to extend the entire Bill of Rights (or at least the first eight amendments)
to the states, while others have argued that only some rights are extended. In 1999, Justice John Paul
Stevens, writing for a majority of the Supreme Court, argued in Saenz v. Roe that the clause protects the
right to travel from one state to another.7 More recently, Justice Clarence Thomas argued in the 2010
McDonald v. Chicago ruling that the individual right to bear arms applied to the states because of this
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clause.8
The second provision of the Fourteenth Amendment that pertains to applying the Bill of Rights to the
states is the due process clause, which says, “nor shall any State deprive any person of life, liberty, or
property, without due process of law.” This provision is similar to the Fifth Amendment in that it also
refers to “due process,” a term that generally means people must be treated fairly and impartially by
government officials (or with what is commonly referred to as substantive due process). Although the
text of the provision does not mention rights specifically, the courts have held in a series of cases that
it indicates there are certain fundamental liberties that cannot be denied by the states. For example, in
Sherbert v. Verner (1963), the Supreme Court ruled that states could not deny unemployment benefits to an
individual who turned down a job because it required working on the Sabbath.9
Beginning in 1897, the Supreme Court has found that various provisions of the Bill of Rights protecting
these fundamental liberties must be upheld by the states, even if their state constitutions and laws do
not protect them as fully as the Bill of Rights does—or at all. This means there has been a process of
selective incorporation of the Bill of Rights into the practices of the states; in other words, the Constitution
effectively inserts parts of the Bill of Rights into state laws and constitutions, even though it doesn’t do so
explicitly. When cases arise to clarify particular issues and procedures, the Supreme Court decides whether
state laws violate the Bill of Rights and are therefore unconstitutional.
For example, under the Fifth Amendment a person can be tried in federal court for a felony—a serious
crime—only after a grand jury issues an indictment indicating that it is reasonable to try the person for
the crime in question. (A grand jury is a group of citizens charged with deciding whether there is enough
evidence of a crime to prosecute someone.) But the Supreme Court has ruled that states don’t have to use
grand juries as long as they ensure people accused of crimes are indicted using an equally fair process.
Selective incorporation is an ongoing process. When the Supreme Court initially decided in 2008 that the
Second Amendment protects an individual’s right to keep and bear arms, it did not decide then that it
was a fundamental liberty the states must uphold as well. It was only in the McDonald v. Chicago case
two years later that the Supreme Court incorporated the Second Amendment into state law. Another area
in which the Supreme Court gradually moved to incorporate the Bill of Rights regards censorship and
the Fourteenth Amendment. In Near v. Minnesota (1931), the Court disagreed with state courts regarding
censorship and ruled it unconstitutional except in rare cases.10

4.2 Securing Basic Freedoms
Learning Objectives
By the end of this section, you will be able to:
• Identify the liberties and rights guaranteed by the first four amendments to the Constitution
• Explain why in practice these rights and liberties are limited
• Explain why interpreting some amendments has been controversial
We can broadly divide the provisions of the Bill of Rights into three categories. The First, Second, Third,
and Fourth Amendments protect basic individual freedoms; the Fourth (partly), Fifth, Sixth, Seventh, and
Eighth protect people suspected or accused of criminal activity; and the Ninth and Tenth, are consistent
with the framers’ view that the Bill of Rights is not necessarily an exhaustive list of all the rights people
have and guarantees a role for state as well as federal government (Figure 4.5).
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Figure 4.5

The First Amendment protects the right to freedom of religious conscience and practice and the right to
free expression, particularly of political and social beliefs. The Second Amendment—perhaps the most
controversial today—protects the right to defend yourself in your home or other property, as well as
the collective right to protect the community as part of the militia. The Third Amendment prohibits the
government from commandeering people’s homes to house soldiers, particularly in peacetime. Finally, the
Fourth Amendment prevents the government from searching our persons or property or taking evidence
without a warrant issued by a judge, with certain exceptions.

THE FIRST AMENDMENT
The First Amendment is perhaps the most famous provision of the Bill of Rights; it is arguably also the
most extensive, because it guarantees both religious freedoms and the right to express your views in
public. Specifically, the First Amendment says:
“Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.”
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Given the broad scope of this amendment, it is helpful to break it into its two major parts.
The first portion deals with religious freedom. However, it actually protects two related sorts of freedom:
first, it protects people from having a set of religious beliefs imposed on them by the government, and
second, it protects people from having their own religious beliefs restricted by government authorities.

The Establishment Clause
The first of these two freedoms is known as the establishment clause. Congress is prohibited from
creating or promoting a state-sponsored religion (this now includes the states too). When the United
States was founded, most countries around the world had an established church or religion, an officially
sponsored set of religious beliefs and values. In Europe, bitter wars were fought between and within
states, often because the established church of one territory was in conflict with that of another; wars
and civil strife were common, particularly between states with Protestant and Catholic churches that had
differing interpretations of Christianity. Even today, the legacy of these wars remains, most notably in
Ireland, which has been divided between a mostly Catholic south and a largely Protestant north for nearly
a century.
Many settlers in the United States found themselves on this continent as refugees from such wars; others
came to find a place where they could follow their own religion with like-minded people in relative peace.
So as a practical matter, even if the early United States had wanted to establish a single national religion,
the diversity of religious beliefs would already have prevented it. Nonetheless the differences were small;
most people were of European origin and professed some form of Christianity (although in private some
of the founders, most notably Thomas Jefferson, Thomas Paine, and Benjamin Franklin, held what today
would be seen as Unitarian and/or deistic views). So for much of U.S. history, the establishment clause
was not particularly important—the vast majority of citizens were Protestant Christians of some form, and
since the federal government was relatively uninvolved in the day-to-day lives of the people, there was
little opportunity for conflict. That said, there were some citizenship and office-holding restrictions on Jews
within some of the states.
Worry about state sponsorship of religion in the United States began to reemerge in the latter part of
the nineteenth century. An influx of immigrants from Ireland and eastern and southern Europe brought
large numbers of Catholics, and states—fearing the new immigrants and their children would not
assimilate—passed laws forbidding government aid to religious schools. New religious organizations,
such as The Church of Jesus Christ of Latter-day Saints (the Mormon Church), Seventh-day Adventists,
Jehovah’s Witnesses, and many others, also emerged, blending aspects of Protestant beliefs with other
ideas and teachings at odds with the more traditional Protestant churches of the era. At the same time,
public schooling was beginning to take root on a wide scale. Since most states had traditional Protestant
majorities and most state officials were Protestants themselves, the public school curriculum incorporated
many Protestant features; at times, these features would come into conflict with the beliefs of children from
other Christian sects or from other religious traditions.
The establishment clause today tends to be interpreted a bit more broadly than in the past; it not only
forbids the creation of a “Church of the United States” or “Church of Ohio” it also forbids the government
from favoring one set of religious beliefs over others or favoring religion (of any variety) over non-religion.
Thus, the government cannot promote, say, Islamic beliefs over Sikh beliefs or belief in God over atheism
or agnosticism (Figure 4.6).
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Figure 4.6 In this illustration from a contemporary manuscript, Henry Bolingbroke (i.e., Henry IV) claims the throne
in 1399 surrounded by the Lords Spiritual and Temporal (secular). While the Lords Spiritual have been a minority in
the House of Lords since the time of Henry VIII, and religion does not generally play a large role in British politics
today, the Church of England nevertheless remains represented in Parliament by twenty-six bishops.

The key question that faces the courts is whether the establishment clause should be understood as
imposing, in Thomas Jefferson’s words, “a wall of separation between church and state.” In a 1971 case
known as Lemon v. Kurtzman, the Supreme Court established the Lemon test for deciding whether a law or
other government action that might promote a particular religious practice should be allowed to stand.11
The Lemon test has three criteria that must be satisfied for such a law or action to be found constitutional
and remain in effect:
1. The action or law must not lead to excessive government entanglement with religion; in other
words, policing the boundary between government and religion should be relatively
straightforward and not require extensive effort by the government.
2. The action or law cannot either inhibit or advance religious practice; it should be neutral in its
effects on religion.
3. The action or law must have some secular purpose; there must be some non-religious
justification for the law.
For example, imagine your state decides to fund a school voucher program that allows children to attend
private and parochial schools at public expense; the vouchers can be used to pay for school books and
transportation to and from school. Would this voucher program be constitutional?
Let’s start with the secular-purpose prong of the test. Educating children is a clear, non-religious purpose,
so the law has a secular purpose. The law would neither inhibit nor advance religious practice, so
that prong would be satisfied. The remaining question—and usually the one on which court decisions
turn—is whether the law leads to excessive government entanglement with religious practice. Given that
transportation and school books generally have no religious purpose, there is little risk that paying for
them would lead the state to much entanglement with religion. The decision would become more difficult
if the funding were unrestricted in use or helped to pay for facilities or teacher salaries; if that were the
case, it might indeed be used for a religious purpose, and it would be harder for the government to ensure
that it wasn’t without audits or other investigations that could lead to too much government entanglement
with religion.
The use of education as an example is not an accident; in fact, many of the court’s cases dealing with the
establishment clause have involved education, particularly public education, because school-age children
are considered a special and vulnerable population. Perhaps no subject affected by the First Amendment
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has been more controversial than the issue of prayer in public schools. Discussion about school prayer
has been particularly fraught because in many ways it appears to bring the two religious liberty clauses
into conflict with each other. The free exercise clause, discussed below, guarantees the right of individuals
to practice their religion without government interference—and while the rights of children are not as
extensive in all areas as those of adults, the courts have consistently ruled that the free exercise clause’s
guarantee of religious freedom applies to children as well.
At the same time, however, government actions that require or encourage particular religious practices
might infringe upon children’s rights to follow their own religious beliefs and thus, in effect, be
unconstitutional establishments of religion. For example, a teacher, an athletic coach, or even a student
reciting a prayer in front of a class or leading students in prayer as part of the organized school activities
constitutes an illegal establishment of religion.12 Yet a school cannot prohibit voluntary, non-disruptive
prayer by its students, because that would impair the free exercise of religion. So although the blanket
statement that “prayer in schools is illegal” or unconstitutional is incorrect, the establishment clause
does limit official endorsement of religion, including prayers organized or otherwise facilitated by school
authorities, even as part of off-campus or extracurricular activities.13
But some laws that may appear to establish certain religious practices are allowed. For example, the courts
have permitted religiously inspired blue laws that limit working hours or even shutter businesses on
Sunday, the Christian day of rest, because by allowing people to practice their (Christian) faith, such rules
may help ensure the “health, safety, recreation, and general well-being” of citizens. They have allowed
restrictions on the sale of alcohol and sometimes other goods on Sunday for similar reasons.
The meaning of the establishment clause has been controversial at times because, as a matter of course,
government officials acknowledge that we live in a society with vigorous religious practice where most
people believe in God—even if we disagree on what God is. Disputes often arise over how much the
government can acknowledge this widespread religious belief. The courts have generally allowed for a
certain tolerance of what is described as ceremonial deism, an acknowledgement of God or a creator that
generally lacks any substantive religious content. For example, the national motto “In God We Trust,”
which appears on our coins and paper money (Figure 4.7), is seen as more an acknowledgment that most
citizens believe in God than any serious effort by government officials to promote religious belief and
practice. This reasoning has also been used to permit the inclusion of the phrase “under God” in the Pledge
of Allegiance—a change that came about during the early years of the Cold War as a means of contrasting
the United States with the “godless” Soviet Union.
In addition, the courts have allowed some religiously motivated actions by government agencies, such
as clergy delivering prayers to open city council meetings and legislative sessions, on the presumption
that—unlike school children—adult participants can distinguish between the government’s allowing
someone to speak and endorsing that person’s speech. Yet, while some displays of religious codes (e.g.,
Ten Commandments) are permitted in the context of showing the evolution of law over the centuries
(Figure 4.7), in other cases, these displays have been removed after state supreme court rulings. In
Oklahoma, the courts ordered the removal of a Ten Commandments sculpture at the state capitol when
other groups, including Satanists and the Church of the Flying Spaghetti Monster, attempted to get their
own sculptures allowed there.
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Figure 4.7 The motto “In God We Trust” has appeared intermittently on U.S. coins since the 1860s (a), yet it was not
mandated on paper currency until 1957. The Ten Commandments are prominently displayed on the grounds of the
Texas State Capitol in Austin (b), though a similar sculpture was ordered to be removed in Oklahoma. (credit a:
modification of work by Kevin Dooley)

The Free Exercise Clause
The free exercise clause, on the other hand, limits the ability of the government to control or restrict
religious practices. This portion of the First Amendment regulates not the government’s promotion of
religion, but rather government suppression of religious beliefs and practices. Much of the controversy
surrounding the free exercise clause reflects the way laws or rules that apply to everyone might apply to
people with particular religious beliefs. For example, can a Jewish police officer whose religious belief, if
followed strictly, requires her to observe Shabbat be compelled to work on a Friday night or during the day
on Saturday? Or must the government accommodate this religious practice, even if it means the general
law or rule in question is not applied equally to everyone?
In the 1930s and 1940s, cases involving Jehovah’s Witnesses demonstrated the difficulty of striking the
right balance. In addition to following their church’s teaching that they should not participate in military
combat, members refuse to participate in displays of patriotism, including saluting the flag and reciting
the Pledge of Allegiance, and they regularly engage in door-to-door evangelism to recruit converts. These
activities have led to frequent conflict with local authorities. Jehovah’s Witness children were punished in
public schools for failing to salute the flag or recite the Pledge of Allegiance, and members attempting to
evangelize were arrested for violating laws against door-to-door solicitation of customers. In early legal
challenges brought by Jehovah’s Witnesses, the Supreme Court was reluctant to overturn state and local
laws that burdened their religious beliefs.14 However, in later cases, the court was willing to uphold the
rights of Jehovah’s Witnesses to proselytize and refuse to salute the flag or recite the Pledge.15
The rights of conscientious objectors—individuals who claim the right to refuse to perform military
service on the grounds of freedom of thought, conscience, or religion—have also been controversial,
although many conscientious objectors have contributed service as non-combatant medics during
wartime. To avoid serving in the Vietnam War, many people claimed to have a conscientious objection
to military service on the basis that they believed this particular war was unwise or unjust. However, the
Supreme Court ruled in Gillette v. United States that to claim to be a conscientious objector, a person must
be opposed to serving in any war, not just some wars.16
Establishing a general framework for deciding whether a religious belief can trump general laws and
policies has been a challenge for the Supreme Court. In the 1960s and 1970s, the court decided two cases
in which it laid out a general test for deciding similar cases in the future. In both Sherbert v. Verner,
a case dealing with unemployment compensation, and Wisconsin v. Yoder, which dealt with the right
of Amish parents to homeschool their children, the court said that for a law to be allowed to limit or
burden a religious practice, the government must meet two criteria.17 It must demonstrate both that it
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had a “compelling governmental interest” in limiting that practice and that the restriction was “narrowly
tailored.” In other words, it must show there was a very good reason for the law in question and that the
law was the only feasible way of achieving that goal. This standard became known as the Sherbert test.
Since the burden of proof in these cases was on the government, the Supreme Court made it very difficult
for the federal and state governments to enforce laws against individuals that would infringe upon their
religious beliefs.
In 1990, the Supreme Court made a controversial decision substantially narrowing the Sherbert test in
Employment Division v. Smith, more popularly known as “the peyote case.”18 This case involved two men
who were members of the Native American Church, a religious organization that uses the hallucinogenic
peyote plant as part of its sacraments. After being arrested for possession of peyote, the two men were fired
from their jobs as counselors at a private drug rehabilitation clinic. When they applied for unemployment
benefits, the state refused to pay on the basis that they had been dismissed for work-related reasons. The
men appealed the denial of benefits and were initially successful, since the state courts applied the Sherbert
test and found that the denial of unemployment benefits burdened their religious beliefs. However, the
Supreme Court ruled in a 6–3 decision that the “compelling governmental interest” standard should not
apply; instead, so long as the law was not designed to target a person’s religious beliefs in particular, it
was not up to the courts to decide that those beliefs were more important than the law in question.
On the surface, a case involving the Native American Church seems unlikely to arouse much controversy.
But because it replaced the Sherbert test with one that allowed more government regulation of religious
practices, followers of other religious traditions grew concerned that state and local laws, even ones neutral
on their face, might be used to curtail their religious practices. In 1993, in response to this decision,
Congress passed a law known as the Religious Freedom Restoration Act (RFRA), which was followed in
2000 by the Religious Land Use and Institutionalized Persons Act after part of the RFRA was struck down
by the Supreme Court. In addition, since 1990, twenty-one states have passed state RFRAs that include
the Sherbert test in state law, and state court decisions in eleven states have enshrined the Sherbert test’s
compelling governmental interest interpretation of the free exercise clause into state law.19
However, the RFRA itself has not been without its critics. While it has been relatively uncontroversial as
applied to the rights of individuals, debate has emerged about whether businesses and other groups can be
said to have religious liberty. In explicitly religious organizations, such as a fundamentalist congregation
(fundamentalists adhere very strictly to biblical absolutes) or the Roman Catholic Church, it is fairly
obvious members have a meaningful, shared religious belief. But the application of the RFRA has become
more problematic in businesses and non-profit organizations whose owners or organizers may share a
religious belief while the organization has some secular, non-religious purpose.
Such a conflict emerged in the 2014 Supreme Court case known as Burwell v. Hobby Lobby.20 The Hobby
Lobby chain of stores sells arts and crafts merchandise at hundreds of stores; its founder, David Green,
is a devout fundamentalist Christian whose beliefs include opposition to abortion and contraception.
Consistent with these beliefs, he used his business to object to a provision of the Patient Protection and
Affordable Care Act (ACA or Obamacare) requiring employer-backed insurance plans to include nocharge access to the morning-after pill, a form of emergency contraception, arguing that this requirement
infringed on his conscience. Based in part on the federal RFRA, the Supreme Court agreed 5–4 with Green
and Hobby Lobby’s position and said that Hobby Lobby and other closely held businesses did not have to
provide employees free access to emergency contraception or other birth control if doing so would violate
the religious beliefs of the business’ owners, because there were other less restrictive ways the government
could ensure access to these services for Hobby Lobby’s employees (e.g., paying for them directly).
In 2015, state RFRAs became controversial when individuals and businesses that provided wedding
services (e.g., catering and photography) were compelled to provide these for same-sex weddings in
states where the practice had been newly legalized (Figure 4.8). Proponents of state RFRA laws argued
that people and businesses ought not be compelled to endorse practices their religious beliefs held to be
immoral or indecent and feared clergy might be compelled to officiate same-sex marriages against their
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religion’s teachings. Opponents of RFRA laws argued that individuals and businesses should be required,
per Obergefell v. Hodges, to serve same-sex marriages on an equal basis as a matter of ensuring the civil
rights of gays and lesbians, just as they would be obliged to cater or photograph an interracial marriage.21

Figure 4.8 One of the most recent notorious cases related to the free exercise clause involved an Oregon bakery
whose owners refused to bake a wedding cake for a lesbian couple in January 2013, citing the owners’ religious
beliefs. The couple was eventually awarded $135,000 in damages as a result of the ongoing dispute. (credit:
modification of work by Bev Sykes)

Despite ongoing controversy, however, the courts have consistently found some public interests
sufficiently compelling to override the free exercise clause. For example, since the late nineteenth century,
the courts have consistently held that people’s religious beliefs do not exempt them from the general laws
against polygamy. Other potential acts in the name of religion that are also out of the question are drug
use and human sacrifice.

Freedom of Expression
Although the remainder of the First Amendment protects four distinct rights—free speech, press,
assembly, and petition—we generally think of these rights today as encompassing a right to freedom of
expression, particularly since the world’s technological evolution has blurred the lines between oral and
written communication (i.e., speech and press) in the centuries since the First Amendment was written and
adopted.
Controversies over freedom of expression were rare until the 1900s, even though government censorship
was quite common. For example, during the Civil War, the Union post office refused to deliver
newspapers that opposed the war or sympathized with the Confederacy, while allowing pro-war
newspapers to be mailed. The emergence of photography and movies, in particular, led to new public
concerns about morality, causing both state and federal politicians to censor lewd and otherwise improper
content. At the same time, writers became more ambitious in their subject matter by including explicit
references to sex and using obscene language, leading to government censorship of books and magazines.
Censorship reached its height during World War I. The United States was swept up in two waves of
hysteria. Anti-German feeling was provoked by the actions of Germany and its allies leading up to the
war, including the sinking of the RMS Lusitania and the Zimmerman Telegram, an effort by the Germans
to conclude an alliance with Mexico against the United States. This concern was compounded in 1917
by the Bolshevik revolution against the more moderate interim government of Russia; the leaders of the
Bolsheviks, most notably Vladimir Lenin, Leon Trotsky, and Joseph Stalin, withdrew from the war against
Germany and called for communist revolutionaries to overthrow the capitalist, democratic governments
in western Europe and North America.
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Americans who vocally supported the communist cause or opposed the war often found themselves in
jail. In Schenck v. United States, the Supreme Court ruled that people encouraging young men to dodge
the draft could be imprisoned for doing so, arguing that recommending that people disobey the law was
tantamount to “falsely shouting fire in a theatre and causing a panic” and thus presented a “clear and
present danger” to public order.22 Similarly, communists and other revolutionary anarchists and socialists
during the Red Scare after the war were prosecuted under various state and federal laws for supporting
the forceful or violent overthrow of government. This general approach to political speech remained in
place for the next fifty years.
In the 1960s, however, the Supreme Court’s rulings on free expression became more liberal, in response
to the Vietnam War and the growing antiwar movement. In a 1969 case involving the Ku Klux Klan,
Brandenburg v. Ohio, the Supreme Court found that only speech or writing that constituted a direct call
or plan to imminent lawless action, an illegal act in the immediate future, could be suppressed; the mere
advocacy of a hypothetical revolution was not enough.23 The Supreme Court also found that various forms
of symbolic speech—wearing clothing like an armband that carried a political symbol or raising a fist in
the air, for example—were subject to the same protections as written and spoken communication.
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Milestone
Burning the U.S. Flag
Perhaps no act of symbolic speech has been as controversial in U.S. history as the burning of the flag (Figure
4.9). Citizens tend to revere the flag as a unifying symbol of the country in much the same way most people
in Britain would treat the reigning queen (or king). States and the federal government have long had laws
protecting the flag from being desecrated—defaced, damaged, or otherwise treated with disrespect. Perhaps
in part because of these laws, people who have wanted to drive home a point in opposition to U.S. government
policies have found desecrating the flag a useful way to gain public and press attention to their cause.

Figure 4.9 On the eve of the 2008 election, a U.S. flag was burned in protest in New Hampshire. (credit:
modification of work by Jennifer Parr)
One such person was Gregory Lee Johnson, a member of various pro-communist and antiwar groups. In 1984,
as part of a protest near the Republican National Convention in Dallas, Texas, Johnson set fire to a U.S. flag
that another protestor had torn from a flagpole. He was arrested, charged with “desecration of a venerated
object” (among other offenses), and eventually convicted of that offense. However, in 1989, the Supreme
Court decided in Texas v. Johnson that burning the flag was a form of symbolic speech protected by the First
Amendment and found the law, as applied to flag desecration, to be unconstitutional.24
This court decision was strongly criticized, and Congress responded by passing a federal law, the Flag
Protection Act, intended to overrule it; the act, too, was struck down as unconstitutional in 1990.25 Since then,
Congress has attempted on several occasions to propose constitutional amendments allowing the states and
federal government to re-criminalize flag desecration—to no avail.
Should we amend the Constitution to allow Congress or the states to pass laws protecting the U.S. flag from
desecration? Should we protect other symbols as well? Why or why not?

Freedom of the press is an important component of the right to free expression as well. In Near v. Minnesota,
an early case regarding press freedoms, the Supreme Court ruled that the government generally could not
engage in prior restraint; that is, states and the federal government could not in advance prohibit someone
from publishing something without a very compelling reason.26 This standard was reinforced in 1971 in
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the Pentagon Papers case, in which the Supreme Court found that the government could not prohibit the
New York Times and Washington Post newspapers from publishing the Pentagon Papers.27 These papers
included materials from a secret history of the Vietnam War that had been compiled by the military.
More specifically, the papers were compiled at the request of Secretary of Defense Robert McNamara and
provided a study of U.S. political and military involvement in Vietnam from 1945 to 1967. Daniel Ellsberg
famously released passages of the Papers to the press to show that the United States had secretly enlarged
the scope of the war by bombing Cambodia and Laos among other deeds while lying to the American
public about doing so.
Although people who leak secret information to the media can still be prosecuted and punished, this does
not generally extend to reporters and news outlets that pass that information on to the public. The Edward
Snowden case is another good case in point. Snowden himself, rather than those involved in promoting
the information that he shared, is the object of criminal prosecution.
Furthermore, the courts have recognized that government officials and other public figures might try to
silence press criticism and avoid unfavorable news coverage by threatening a lawsuit for defamation of
character. In the 1964 New York Times v. Sullivan case, the Supreme Court decided that public figures
needed to demonstrate not only that a negative press statement about them was untrue but also that
the statement was published or made with either malicious intent or “reckless disregard” for the truth.28
This ruling made it much harder for politicians to silence potential critics or to bankrupt their political
opponents through the courts.
The right to freedom of expression is not absolute; several key restrictions limit our ability to speak or
publish opinions under certain circumstances. We have seen that the Constitution protects most forms of
offensive and unpopular expression, particularly political speech; however, incitement of a criminal act,
“fighting words,” and genuine threats are not protected. So, for example, you can’t point at someone
in front of an angry crowd and shout, “Let’s beat up that guy!” And the Supreme Court has allowed
laws that ban threatening symbolic speech, such as burning a cross on the lawn of an African American
family’s home (Figure 4.10).29 Finally, as we’ve just seen, defamation of character—whether in written
form (libel) or spoken form (slander)—is not protected by the First Amendment, so people who are subject
to false accusations can sue to recover damages, although criminal prosecutions of libel and slander are
uncommon.

Figure 4.10 The Supreme Court has allowed laws that ban threatening symbolic speech, such as burning crosses
on the lawns of African American families, an intimidation tactic used by the Ku Klux Klan, pictured here at a meeting
in Gainesville, Florida, on December 31, 1922.

Another key exception to the right to freedom of expression is obscenity, acts or statements that are
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extremely offensive under current societal standards. Defining obscenity has been something of a
challenge for the courts; Supreme Court Justice Potter Stewart famously said of obscenity, having watched
pornography in the Supreme Court building, “I know it when I see it.” Into the early twentieth century,
written work was frequently banned as being obscene, including works by noted authors such as James
Joyce and Henry Miller, although today it is rare for the courts to uphold obscenity charges for written
material alone. In 1973, the Supreme Court established the Miller test for deciding whether something is
obscene: “(a) whether the average person, applying contemporary community standards, would find that
the work, taken as a whole, appeals to the prurient interest, (b) whether the work depicts or describes, in
a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether
the work, taken as a whole, lacks serious literary, artistic, political, or scientific value.”30 However, the
application of this standard has at times been problematic. In particular, the concept of “contemporary
community standards” raises the possibility that obscenity varies from place to place; many people in New
York or San Francisco might not bat an eye at something people in Memphis or Salt Lake City would
consider offensive. The one form of obscenity that has been banned almost without challenge is child
pornography, although even in this area the courts have found exceptions.
The courts have allowed censorship of less-than-obscene content when it is broadcast over the airwaves,
particularly when it is available for anyone to receive. In general, these restrictions on indecency—a
quality of acts or statements that offend societal norms or may be harmful to minors—apply only to
radio and television programming broadcast when children might be in the audience, although most cable
and satellite channels follow similar standards for commercial reasons. An infamous case of televised
indecency occurred during the halftime show of the 2004 Super Bowl, during a performance by singer
Janet Jackson in which a part of her clothing was removed by fellow performer Justin Timberlake,
revealing her right breast. The network responsible for the broadcast, CBS, was ultimately presented with
a fine of $550,000 by the Federal Communications Commission, the government agency that regulates
television broadcasting. However, CBS was not ultimately required to pay.
On the other hand, in 1997, the NBC network showed a broadcast of Schindler’s List, a film depicting
events during the Holocaust in Nazi Germany, without any editing, so it included graphic nudity and
depictions of violence. NBC was not fined or otherwise punished, suggesting there is no uniform standard
for indecency. Similarly, in the 1990s Congress compelled television broadcasters to implement a television
ratings system, enforced by a “V-Chip” in televisions and cable boxes, so parents could better control the
television programming their children might watch. However, similar efforts to regulate indecent content
on the Internet to protect children from pornography have largely been struck down as unconstitutional.
This outcome suggests that technology has created new avenues for obscene material to be disseminated.
The Children’s Internet Protection Act, however, requires K–12 schools and public libraries receiving
Internet access using special E-rate discounts to filter or block access to obscene material and other material
deemed harmful to minors, with certain exceptions.
The courts have also allowed laws that forbid or compel certain forms of expression by businesses, such as
laws that require the disclosure of nutritional information on food and beverage containers and warning
labels on tobacco products (Figure 4.11). The federal government requires the prices advertised for airline
tickets to include all taxes and fees. Many states regulate advertising by lawyers. And, in general, false or
misleading statements made in connection with a commercial transaction can be illegal if they constitute
fraud.
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Figure 4.11 The surgeon general’s warning label on a box of cigarettes is mandated by the Food and Drug
Administration. The United States was the first nation to require a health warning on cigarette packages. (credit:
Debora Cartagena, Centers for Disease Control and Prevention)

Furthermore, the courts have ruled that, although public school officials are government actors, the First
Amendment freedom of expression rights of children attending public schools are somewhat limited.
In particular, in Tinker v. Des Moines (1969) and Hazelwood v. Kuhlmeier (1988), the Supreme Court has
upheld restrictions on speech that creates “substantial interference with school discipline or the rights
of others”31 or is “reasonably related to legitimate pedagogical concerns.”32 For example, the content of
school-sponsored activities like school newspapers and speeches delivered by students can be controlled,
either for the purposes of instructing students in proper adult behavior or to deter conflict between
students.
Free expression includes the right to assemble peaceably and the right to petition government officials.
This right even extends to members of groups whose views most people find abhorrent, such as American
Nazis and the vehemently anti-gay Westboro Baptist Church, whose members have become known
for their protests at the funerals of U.S. soldiers who have died fighting in the war on terror (Figure
4.12).33 Free expression—although a broad right—is subject to certain constraints to balance it against the
interests of public order. In particular, the nature, place, and timing of protests—but not their substantive
content—are subject to reasonable limits. The courts have ruled that while people may peaceably assemble
in a place that is a public forum, not all public property is a public forum. For example, the inside
of a government office building or a college classroom—particularly while someone is teaching—is not
generally considered a public forum.
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Figure 4.12 Protesters from Westboro Baptist Church picket outside the U.S. Supreme Court in July 2014 prior to
the decision ruling that Section 3 of the Defense of Marriage Act (DOMA) is unconstitutional. (credit: Jordan Uhl)

Rallies and protests on land that has other dedicated uses, such as roads and highways, can be limited to
groups that have secured a permit in advance, and those organizing large gatherings may be required to
give sufficient notice so government authorities can ensure there is enough security available. However,
any such regulation must be viewpoint-neutral; the government may not treat one group differently than
another because of its opinions or beliefs. For example, the government can’t permit a rally by a group
that favors a government policy but forbid opponents from staging a similar rally. Finally, there have been
controversial situations in which government agencies have established free-speech zones for protesters
during political conventions, presidential visits, and international meetings in areas that are arguably
selected to minimize their public audience or to ensure that the subjects of the protests do not have to
encounter the protesters.

Link to Learning
Since 2011, as part of the White House website, the Obama administration has
included a dedicated system, “We the People: Your Voice in our Government,”
(https://www.openstaxcollege.org/l/29whitehousepet) for people to make
petitions that will be reviewed by administration officials.

THE SECOND AMENDMENT
There has been increased conflict over the Second Amendment in recent years due to school shootings and
gun violence. As a result, gun rights have become a highly charged political issue. The text of the Second
Amendment is among the shortest of those included in the Constitution:
“A well regulated Militia, being necessary to the security of a free State, the right of the people
to keep and bear Arms, shall not be infringed.”
But the relative simplicity of its text has not kept it from controversy; arguably, the Second Amendment
has become controversial in large part because of its text. Is this amendment merely a protection of the
right of the states to organize and arm a “well regulated militia” for civil defense, or is it a protection of a
“right of the people” as a whole to individually bear arms?
Before the Civil War, this would have been a nearly meaningless distinction. In most states at that time,
white males of military age were considered part of the militia, liable to be called for service to put down
rebellions or invasions, and the right “to keep and bear Arms” was considered a common-law right
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inherited from English law that predated the federal and state constitutions. The Constitution was not
seen as a limitation on state power, and since the states expected all able-bodied free men to keep arms
as a matter of course, what gun control there was mostly revolved around ensuring slaves (and their
abolitionist allies) didn’t have guns.
With the beginning of selective incorporation after the Civil War, debates over the Second Amendment
were reinvigorated. In the meantime, as part of their black codes designed to reintroduce most of the
trappings of slavery, several southern states adopted laws that restricted the carrying and ownership of
weapons by former slaves. Despite acknowledging a common-law individual right to keep and bear arms,
in 1876 the Supreme Court declined, in United States v. Cruickshank, to intervene to ensure the states would
respect it.34
In the following decades, states gradually began to introduce laws to regulate gun ownership. Federal gun
control laws began to be introduced in the 1930s in response to organized crime, with stricter laws that
regulated most commerce and trade in guns coming into force in the wake of the street protests of the
1960s. In the early 1980s, following an assassination attempt on President Ronald Reagan, laws requiring
background checks for prospective gun buyers were passed. During this period, the Supreme Court’s
decisions regarding the meaning of the Second Amendment were ambiguous at best. In United States v.
Miller, the Supreme Court upheld the 1934 National Firearms Act’s prohibition of sawed-off shotguns,
largely on the basis that possession of such a gun was not related to the goal of promoting a “well regulated
militia.”35 This finding was generally interpreted as meaning that the Second Amendment protected the
right of the states to organize a militia, rather than an individual right, and thus lower courts generally
found most firearm regulations—including some city and state laws that virtually outlawed the private
ownership of firearms—to be constitutional.
However, in 2008, in a narrow 5–4 decision on District of Columbia v. Heller, the Supreme Court found that
at least some gun control laws did violate the Second Amendment and that this amendment does protect an
individual’s right to keep and bear arms, at least in some circumstances—in particular, “for traditionally
lawful purposes, such as self-defense within the home.”36 Because the District of Columbia is not a state,
this decision immediately applied the right only to the federal government and territorial governments.
Two years later, in McDonald v. Chicago, the Supreme Court overturned the Cruickshank decision (5–4) and
again found that the right to bear arms was a fundamental right incorporated against the states, meaning
that state regulation of firearms might, in some circumstances, be unconstitutional. In 2015, however, the
Supreme Court allowed several of San Francisco’s strict gun control laws to remain in place, suggesting
that—as in the case of rights protected by the First Amendment—the courts will not treat gun rights as
absolute (Figure 4.13).37
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Figure 4.13 A “No Firearms” sign is posted at Binghamton Park in Memphis, Tennessee, demonstrating that the
right to possess a gun is not absolute. (credit: modification of work by Thomas R Machnitzki)

THE THIRD AMENDMENT
The Third Amendment says in full:
“No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner,
nor in time of war, but in a manner to be prescribed by law.”
Most people consider this provision of the Constitution obsolete and unimportant. However, it is
worthwhile to note its relevance in the context of the time: citizens remembered having their cities and
towns occupied by British soldiers and mercenaries during the Revolutionary War, and they viewed the
British laws that required the colonists to house soldiers particularly offensive, to the point that it had been
among the grievances listed in the Declaration of Independence.
Today it seems unlikely the federal government would need to house military forces in civilian lodgings
against the will of property owners or tenants; however, perhaps in the same way we consider the
Second and Fourth amendments, we can think of the Third Amendment as reflecting a broader idea that
our homes lie within a “zone of privacy” that government officials should not violate unless absolutely
necessary.

THE FOURTH AMENDMENT
The Fourth Amendment sits at the boundary between general individual freedoms and the rights of
those suspected of crimes. We saw earlier that perhaps it reflects James Madison’s broader concern about
establishing an expectation of privacy from government intrusion at home. Another way to think of the
Fourth Amendment is that it protects us from overzealous efforts by law enforcement to root out crime by
ensuring that police have good reason before they intrude on people’s lives with criminal investigations.
The text of the Fourth Amendment is as follows:
“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”
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The amendment places limits on both searches and seizures: Searches are efforts to locate documents and
contraband. Seizures are the taking of these items by the government for use as evidence in a criminal
prosecution (or, in the case of a person, the detention or taking of the person into custody).
In either case, the amendment indicates that government officials are required to apply for and receive a
search warrant prior to a search or seizure; this warrant is a legal document, signed by a judge, allowing
police to search and/or seize persons or property. Since the 1960s, however, the Supreme Court has
issued a series of rulings limiting the warrant requirement in situations where a person can be said to
lack a “reasonable expectation of privacy” outside the home. Police can also search and/or seize people
or property without a warrant if the owner or renter consents to the search, if there is a reasonable
expectation that evidence may be destroyed or tampered with before a warrant can be issued (i.e., exigent
circumstances), or if the items in question are in plain view of government officials.
Furthermore, the courts have found that police do not generally need a warrant to search the passenger
compartment of a car (Figure 4.14), or to search people entering the United States from another country.38
When a warrant is needed, law enforcement officers do not need enough evidence to secure a conviction,
but they must demonstrate to a judge that there is probable cause to believe a crime has been committed or
evidence will be found. Probable cause is the legal standard for determining whether a search or seizure
is constitutional or a crime has been committed; it is a lower threshold than the standard of proof at a
criminal trial.
Critics have argued that this requirement is not very meaningful because law enforcement officers are
almost always able to get a search warrant when they request one; on the other hand, since we wouldn’t
expect the police to waste their time or a judge’s time trying to get search warrants that are unlikely to be
granted, perhaps the high rate at which they get them should not be so surprising.

Figure 4.14 A state police officer conducting a traffic stop near Walla Walla, Washington. (credit: modification of
work by Richard Bauer)

What happens if the police conduct an illegal search or seizure without a warrant and find evidence of a
crime? In the 1961 Supreme Court case Mapp v. Ohio, the court decided that evidence obtained without a
warrant that didn’t fall under one of the exceptions mentioned above could not be used as evidence in a
state criminal trial, giving rise to the broad application of what is known as the exclusionary rule, which
was first established in 1914 on a federal level in Weeks v. United States.39 The exclusionary rule doesn’t
just apply to evidence found or to items or people seized without a warrant (or falling under an exception
noted above); it also applies to any evidence developed or discovered as a result of the illegal search or
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seizure.
For example, if police search your home without a warrant, find bank statements showing large cash
deposits on a regular basis, and discover you are engaged in some other crime in which they were
previously unaware (e.g., blackmail, drugs, or prostitution), not only can they not use the bank statements
as evidence of criminal activity—they also can’t prosecute you for the crimes they discovered during the
illegal search. This extension of the exclusionary rule is sometimes called the “fruit of the poisonous tree,”
because just as the metaphorical tree (i.e., the original search or seizure) is poisoned, so is anything that
grows out of it.40
However, like the requirement for a search warrant, the exclusionary rule does have exceptions. The
courts have allowed evidence to be used that was obtained without the necessary legal procedures in
circumstances where police executed warrants they believed were correctly granted but in fact were not
(“good faith” exception), and when the evidence would have been found anyway had they followed the
law (“inevitable discovery”).
The requirement of probable cause also applies to arrest warrants. A person cannot generally be detained
by police or taken into custody without a warrant, although most states allow police to arrest someone
suspected of a felony crime without a warrant so long as probable cause exists, and police can arrest people
for minor crimes or misdemeanors they have witnessed themselves.

4.3 The Rights of Suspects
Learning Objectives
By the end of this section, you will be able to:
• Identify the rights of those suspected or accused of criminal activity
• Explain how Supreme Court decisions transformed the rights of the accused
• Explain why the Eighth Amendment is controversial regarding capital punishment
In addition to protecting the personal freedoms of individuals, the Bill of Rights protects those suspected
or accused of crimes from various forms of unfair or unjust treatment. The prominence of these protections
in the Bill of Rights may seem surprising. Given the colonists’ experience of what they believed to be
unjust rule by British authorities, however, and the use of the legal system to punish rebels and their
sympathizers for political offenses, the impetus to ensure fair, just, and impartial treatment to everyone
accused of a crime—no matter how unpopular—is perhaps more understandable. What is more, the
revolutionaries, and the eventual framers of the Constitution, wanted to keep the best features of English
law as well.
In addition to the protections outlined in the Fourth Amendment, which largely pertain to investigations
conducted before someone has been charged with a crime, the next four amendments pertain to those
suspected, accused, or convicted of crimes, as well as people engaged in other legal disputes. At every
stage of the legal process, the Bill of Rights incorporates protections for these people.

THE FIFTH AMENDMENT
Many of the provisions dealing with the rights of the accused are included in the Fifth Amendment;
accordingly, it is one of the longest in the Bill of Rights. The Fifth Amendment states in full:
“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled
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in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.”
The first clause requires that serious crimes be prosecuted only after an indictment has been issued by
a grand jury. However, several exceptions are permitted as a result of the evolving interpretation and
understanding of this amendment by the courts, given the Constitution is a living document. First, the
courts have generally found this requirement to apply only to felonies; less serious crimes can be tried
without a grand jury proceeding. Second, this provision of the Bill of Rights does not apply to the states
because it has not been incorporated; many states instead require a judge to hold a preliminary hearing to
decide whether there is enough evidence to hold a full trial. Finally, members of the armed forces who are
accused of crimes are not entitled to a grand jury proceeding.
The Fifth Amendment also protects individuals against double jeopardy, a process that subjects a suspect
to prosecution twice for the same criminal act. No one who has been acquitted (found not guilty) of a crime
can be prosecuted again for that crime. But the prohibition against double jeopardy has its own exceptions.
The most notable is that it prohibits a second prosecution only at the same level of government (federal or
state) as the first; the federal government can try you for violating federal law, even if a state or local court
finds you not guilty of the same action. For example, in the early 1990s, several Los Angeles police officers
accused of brutally beating motorist Rodney King during his arrest were acquitted of various charges in a
state court, but some were later convicted in a federal court of violating King’s civil rights.
The double jeopardy rule does not prevent someone from recovering damages in a civil case—a legal
dispute between individuals over a contract or compensation for an injury—that results from a criminal
act, even if the person accused of that act is found not guilty. One famous case from the 1990s involved
former football star and television personality O. J. Simpson. Simpson, although acquitted of the murders
of his ex-wife Nicole Brown and her friend Ron Goldman in a criminal court, was later found to be
responsible for their deaths in a subsequent civil case and as a result was forced to forfeit most of his wealth
to pay damages to their families.
Perhaps the most famous provision of the Fifth Amendment is its protection against self-incrimination, or
the right to remain silent. This provision is so well known that we have a phrase for it: “taking the Fifth.”
People have the right not to give evidence in court or to law enforcement officers that might constitute an
admission of guilt or responsibility for a crime. Moreover, in a criminal trial, if someone does not testify in
his or her own defense, the prosecution cannot use that failure to testify as evidence of guilt or imply that
an innocent person would testify. This provision became embedded in the public consciousness following
the Supreme Court’s 1966 ruling in Miranda v. Arizona, whereby suspects were required to be informed
of their most important rights, including the right against self-incrimination, before being interrogated in
police custody.41 However, contrary to some media depictions of the Miranda warning, law enforcement
officials do not necessarily have to inform suspects of their rights before they are questioned in situations
where they are free to leave.
Like the Fourteenth Amendment’s due process clause, the Fifth Amendment prohibits the federal
government from depriving people of their “life, liberty, or property, without due process of law.” Recall
that due process is a guarantee that people will be treated fairly and impartially by government officials
when the government seeks to fine or imprison them or take their personal property away from them.
The courts have interpreted this provision to mean that government officials must establish consistent,
fair procedures to decide when people’s freedoms are limited; in other words, citizens cannot be detained,
their freedom limited, or their property taken arbitrarily or on a whim by police or other government
officials. As a result, an entire body of procedural safeguards comes into play for the legal prosecution of
crimes. However, the Patriot Act, passed into law after the 9/11 terrorist attacks, somewhat altered this
notion.
The final provision of the Fifth Amendment has little to do with crime at all. The takings clause says that
“private property [cannot] be taken for public use, without just compensation.” This provision, along
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with the due process clause’s provisions limiting the taking of property, can be viewed as a protection of
individuals’ economic liberty: their right to obtain, use, and trade tangible and intangible property for
their own benefit. For example, you have the right to trade your knowledge, skills, and labor for money
through work or the use of your property, or trade money or goods for other things of value, such as
clothing, housing, education, or food.
The greatest recent controversy over economic liberty has been sparked by cities’ and states’ use of the
power of eminent domain to take property for redevelopment. Traditionally, the main use of eminent
domain was to obtain property for transportation corridors like railroads, highways, canals and reservoirs,
and pipelines, which require fairly straight routes to be efficient. Because any single property owner
could effectively block a particular route or extract an unfair price for land if it was the last piece needed
to assemble a route, there are reasonable arguments for using eminent domain as a last resort in these
circumstances, particularly for projects that convey substantial benefits to the public at large.
However, increasingly eminent domain has been used to allow economic development, with beneficiaries
ranging from politically connected big businesses such as car manufacturers building new factories
to highly profitable sports teams seeking ever-more-luxurious stadiums (Figure 4.15). And, while we
traditionally think of property owners as relatively well-off people whose rights don’t necessarily need
protecting since they can fend for themselves in the political system, frequently these cases pit lower- and
middle-class homeowners against multinational corporations or multimillionaires with the ear of city and
state officials. In a notorious 2005 case, Kelo v. City of New London, the Supreme Court sided with municipal
officials taking homes in a middle-class neighborhood to obtain land for a large pharmaceutical company’s
corporate campus.42 The case led to a public backlash against the use of eminent domain and legal changes
in many states, making it harder for cities to take property from one private party and give it to another
for economic redevelopment purposes.

Figure 4.15 AT&T Stadium in Arlington, Texas, sits on land taken by eminent domain. (credit: John Purget)

Some disputes over economic liberty have gone beyond the idea of eminent domain. In the past few
years, the emergence of on-demand ride-sharing services like Lyft and Uber, direct sales by electric car
manufacturer Tesla Motors, and short-term property rentals through companies like Airbnb have led to
conflicts between people seeking to offer profitable services online, states and cities trying to regulate
these businesses, and the incumbent service providers that compete with these new business models. In
the absence of new public policies to clarify rights, the path forward is often determined through norms
established in practice, by governments, or by court cases.
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THE SIXTH AMENDMENT
Once someone has been charged with a crime and indicted, the next stage in a criminal case is typically
the trial itself, unless a plea bargain is reached. The Sixth Amendment contains the provisions that govern
criminal trials; in full, it states:
“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by
an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence [sic].”
The first of these guarantees is the right to have a speedy, public trial by an impartial jury. Although there
is no absolute limit on the length of time that may pass between an indictment and a trial, the Supreme
Court has said that excessively lengthy delays must be justified and balanced against the potential harm
to the defendant.43 In effect, the speedy trial requirement protects people from being detained indefinitely
by the government. Yet the courts have ruled that there are exceptions to the public trial requirement; if a
public trial would undermine the defendant’s right to a fair trial, it can be held behind closed doors, while
prosecutors can request closed proceedings only in certain, narrow circumstances (generally, to protect
witnesses from retaliation or to guard classified information). In general, a prosecution must also be made
in the “state and district” where the crime was committed; however, people accused of crimes may ask
for a change of venue for their trial if they believe pre-trial publicity or other factors make it difficult or
impossible for them to receive a fair trial where the crime occurred.

Link to Learning
Although the Supreme Court’s proceedings are not televised and there is no video of
the courtroom, audio recordings of the oral arguments and decisions announced in
cases have been made since 1955. A complete collection of these recordings can be
found at the Oyez Project (https://www.openstaxcollege.org/l/29oyezproject)
website along with full information about each case.

Most people accused of crimes decline their right to a jury trial. This choice is typically the result of a plea
bargain, an agreement between the defendant and the prosecutor in which the defendant pleads guilty to
the charge(s) in question, or perhaps to less serious charges, in exchange for more lenient punishment than
he or she might receive if convicted after a full trial. There are a number of reasons why this might happen.
The evidence against the accused may be so overwhelming that conviction is a near-certainty, so he or she
might decide that avoiding the more serious penalty (perhaps even the death penalty) is better than taking
the small chance of being acquitted after a trial. Someone accused of being part of a larger crime or criminal
organization might agree to testify against others in exchange for lighter punishment. At the same time,
prosecutors might want to ensure a win in a case that might not hold up in court by securing convictions
for offenses they know they can prove, while avoiding a lengthy trial on other charges they might lose.
The requirement that a jury be impartial is a critical requirement of the Sixth Amendment. Both the
prosecution and the defense are permitted to reject potential jurors who they believe are unable to fairly
decide the case without prejudice. However, the courts have also said that the composition of the jury as a
whole may in itself be prejudicial; potential jurors may not be excluded simply because of their race or sex,
for example.44
The Sixth Amendment guarantees the right of those accused of crimes to present witnesses in their own
defense (if necessary, compelling them to testify) and to confront and cross-examine witnesses presented
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by the prosecution. In general, the only testimony acceptable in a criminal trial must be given in a
courtroom and be subject to cross-examination; hearsay, or testimony by one person about what another
person has said, is generally inadmissible, although hearsay may be presented as evidence when it is an
admission of guilt by the defendant or a “dying declaration” by a person who has passed away. Although
both sides in a trial have the opportunity to examine and cross-examine witnesses, the judge may exclude
testimony deemed irrelevant or prejudicial.
Finally, the Sixth Amendment guarantees the right of those accused of crimes to have the assistance of
an attorney in their defense. Historically, many states did not provide attorneys to those accused of most
crimes who could not afford one themselves; even when an attorney was provided, his or her assistance
was often inadequate at best. This situation changed as a result of the Supreme Court’s decision in Gideon
v. Wainwright (1963).45 Clarence Gideon, a poor drifter, was accused of breaking into and stealing money
and other items from a pool hall in Panama City, Florida. Denied a lawyer, Gideon was tried and convicted
and sentenced to a five-year prison term. While in prison—still without assistance of a lawyer—he drafted
a handwritten appeal and sent it to the Supreme Court, which agreed to hear his case (Figure 4.16). The
justices unanimously ruled that Gideon, and anyone else accused of a serious crime, was entitled to the
assistance of a lawyer, even if they could not afford one, as part of the general due process right to a fair
trial.

Figure 4.16 The handwritten petition for appeal (a) sent to the Supreme Court by Clarence Gideon, shown here
circa 1961 (b), the year of his Florida arrest for breaking and entering.

The Supreme Court later extended the Gideon v. Wainwright ruling to apply to any case in which an
accused person faced the possibility of “loss of liberty,” even for one day. The courts have also overturned
convictions in which people had incompetent or ineffective lawyers through no fault of their own. The
Gideon ruling has led to an increased need for professional public defenders, lawyers who are paid by the
government to represent those who cannot afford an attorney themselves, although some states instead
require practicing lawyers to represent poor defendants on a pro bono basis (essentially, donating their
time and energy to the case).
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Link to Learning
The National Association for Public Defense (https://www.openstaxcollege.org/
l/29publicdefend) represents public defenders, lobbying for better funding for public
defense and improvements in the justice system in general.
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Insider Perspective
Criminal Justice: Theory Meets Practice
Typically a person charged with a serious crime will have a brief hearing before a judge to be informed of the
charges against him or her, to be made aware of the right to counsel, and to enter a plea. Other hearings may
be held to decide on the admissibility of evidence seized or otherwise obtained by prosecutors.
If the two sides cannot agree on a plea bargain during this period, the next stage is the selection of a jury. A
pool of potential jurors is summoned to the court and screened for impartiality, with the goal of seating twelve
(in most states) and one or two alternates. All hear the evidence in the trial; unless an alternate must serve,
the original twelve decide whether the evidence overwhelmingly points toward guilt or innocence beyond a
reasonable doubt.
In the trial itself, the lawyers for the prosecution and defense make opening arguments, followed by testimony
by witnesses for the prosecution (and any cross-examination), and then testimony by witnesses for the
defense, including the defendant if he or she chooses. Additional prosecution witnesses may be called to rebut
testimony by the defense. Finally, both sides make closing arguments. The judge then issues instructions to
the jury, including an admonition not to discuss the case with anyone outside the jury room. The jury members
leave the courtroom to enter the jury room and begin their deliberations (Figure 4.17).

Figure 4.17 A typical courtroom in the United States. The jury sits along one side, between the judge/
witness stand and the tables for the defense and prosecution.
The jurors pick a foreman or forewoman to coordinate their deliberations. They may ask to review evidence
or to hear transcripts of testimony. They deliberate in secret and their decision must be unanimous; if they are
unable to agree on a verdict after extensive deliberation, a mistrial may be declared, which in effect requires
the prosecution to try the case all over again.
A defendant found not guilty of all charges will be immediately released unless other charges are pending
(e.g., the defendant is wanted for a crime in another jurisdiction). If the defendant is found guilty of one or more
offenses, the judge will choose an appropriate sentence based on the law and the circumstances; in the federal
system, this sentence will typically be based on guidelines that assign point values to various offenses and
facts in the case. If the prosecution is pursuing the death penalty, the jury will decide whether the defendant
should be subject to capital punishment or life imprisonment.
The reality of court procedure is much less dramatic and exciting than what is typically portrayed in television
shows and movies. Nonetheless, most Americans will participate in the legal system at least once in their lives
as a witness, juror, or defendant.
Have you or any member of your family served on a jury? If so, was the experience a positive one? Did the trial
proceed as expected? If you haven’t served on a jury, is it something you look forward to? Why or why not?
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THE SEVENTH AMENDMENT
The Seventh Amendment deals with the rights of those engaged in civil disputes; as noted earlier, these
are disagreements between individuals or businesses in which people are typically seeking compensation
for some harm caused. For example, in an automobile accident, the person responsible is compelled to
compensate any others (either directly or through his or her insurance company). Much of the work of the
legal system consists of efforts to resolve civil disputes. The Seventh Amendment, in full, reads:
“In Suits at common law, where the value in controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in
any Court of the United States, than according to the rules of the common law.”
Because of this provision, all trials in civil cases must take place before a jury unless both sides waive
their right to a jury trial. However, this right is not always incorporated; in many states, civil
disputes—particularly those involving small sums of money, which may be heard by a dedicated small
claims court—need not be tried in front of a jury and may instead be decided by a judge working alone.
The Seventh Amendment limits the ability of judges to reconsider questions of fact, rather than of law, that
were originally decided by a jury. For example, if a jury decides a person was responsible for an action and
the case is appealed, the appeals judge cannot decide someone else was responsible. This preserves the
traditional common-law distinction that judges are responsible for deciding questions of law while jurors
are responsible for determining the facts of a particular case.

THE EIGHTH AMENDMENT
The Eighth Amendment says, in full:
“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.”
Bail is a payment of money that allows a person accused of a crime to be freed pending trial; if you “make
bail” in a case and do not show up for your trial, you will forfeit the money you paid. Since many people
cannot afford to pay bail directly, they may instead get a bail bond, which allows them to pay a fraction of
the money (typically 10 percent) to a person who sells bonds and who pays the full bail amount. (In most
states, the bond seller makes money because the defendant does not get back the money for the bond, and
most people show up for their trials.) However, people believed likely to flee or who represent a risk to the
community while free may be denied bail and held in jail until their trial takes place.
It is rare for bail to be successfully challenged for being excessive. The Supreme Court has defined an
excessive fine as one “so grossly excessive as to amount to deprivation of property without due process
of law” or “grossly disproportional to the gravity of a defendant’s offense.”46 In practice the courts have
rarely struck down fines as excessive either.
The most controversial provision of the Eighth Amendment is the ban on “cruel and unusual
punishments.” Various torturous forms of execution common in the past—drawing and quartering,
burning people alive, and the like—are prohibited by this provision.47 Recent controversies over lethal
injections and firing squads to administer the death penalty suggest the topic is still salient. While
the Supreme Court has never established a definitive test for what constitutes a cruel and unusual
punishment, it has generally allowed most penalties short of death for adults, even when to outside
observers the punishment might be reasonably seen as disproportionate or excessive.48
In recent years the Supreme Court has issued a series of rulings substantially narrowing the application
of the death penalty. As a result, defendants who have mental disabilities may not be executed.49 Also,
defendants who were under eighteen when they committed an offense that is otherwise subject to the
death penalty may not be executed.50 The court has generally rejected the application of the death penalty
to crimes that did not result in the death of another human being, most notably in the case of rape.51
And, while permitting the death penalty to be applied to murder in some cases, the Supreme Court has

This OpenStax book is available for free at http://cnx.org/content/col11995/1.15

Chapter 4 | Civil Liberties

139

generally struck down laws that require the application of the death penalty in certain circumstances. Still,
the United States is among ten countries with the most executions worldwide (Figure 4.18).

Figure 4.18 The United States has the ninth highest per capita rate of execution in the world.

At the same time, however, it appears that the public mood may have shifted somewhat against the death
penalty, perhaps due in part to an overall decline in violent crime. The reexamination of past cases through
DNA evidence has revealed dozens in which people were wrongfully executed.52 For example, Claude
Jones was executed for murder based on 1990-era DNA testing of a single hair that was determined at that
time to be his; however, with better DNA testing technology, it was later found to be that of the victim.53
Perhaps as a result of this and other cases, seven additional states have abolished capital punishment
since 2007. As of 2015, nineteen states and the District of Columbia no longer apply the death penalty in
new cases, and several other states do not carry out executions despite sentencing people to death.54 It
remains to be seen whether this gradual trend toward the elimination of the death penalty by the states will
continue, or whether the Supreme Court will eventually decide to follow former Justice Harry Blackmun’s
decision to “no longer… tinker with the machinery of death” and abolish it completely.
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4.4 Interpreting the Bill of Rights
Learning Objectives
By the end of this section, you will be able to:
• Describe how the Ninth and Tenth Amendments reflect on our other rights
• Identify the two senses of “right to privacy” embodied in the Constitution
• Explain the controversy over privacy when applied to abortion and same-sex relationships
As this chapter has suggested, the provisions of the Bill of Rights have been interpreted and reinterpreted
repeatedly over the past two centuries. However, the first eight amendments are largely silent on the status
of traditional common law, which was the legal basis for many of the natural rights claimed by the framers
in the Declaration of Independence. These amendments largely reflect the worldview of the time in which
they were written; new technology and an evolving society and economy have presented us with novel
situations that do not fit neatly into the framework established in the late eighteenth century.
In this section, we consider the final two amendments of the Bill of Rights and the way they affect our
understanding of the Constitution as a whole. Rather than protecting specific rights and liberties, the Ninth
and Tenth Amendments indicate how the Constitution and the Bill of Rights should be interpreted, and
they lay out the residual powers of the state governments. We will also examine privacy rights, an area
the Bill of Rights does not address directly; instead, the emergence of defined privacy rights demonstrates
how the Ninth and Tenth Amendments have been applied to expand the scope of rights protected by the
Constitution.

THE NINTH AMENDMENT
We saw above that James Madison and the other framers were aware they might endanger some rights if
they listed a few in the Constitution and omitted others. To ensure that those interpreting the Constitution
would recognize that the listing of freedoms and rights in the Bill of Rights was not exhaustive, the Ninth
Amendment states:
“The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.”
These rights “retained by the people” include the common-law and natural rights inherited from the
laws, traditions, and past court decisions of England. To this day, we regularly exercise and take for
granted rights that aren’t written down in the federal constitution, like the right to marry, the right to seek
opportunities for employment and education, and the right to have children and raise a family. Supreme
Court justices over the years have interpreted the Ninth Amendment in different ways; some have argued
that it was intended to extend the rights protected by the Constitution to those natural and common-law
rights, while others have argued that it does not prohibit states from changing their constitutions and laws
to modify or limit those rights as they see fit.
Critics of a broad interpretation of the Ninth Amendment point out that the Constitution provides ways
to protect newly formalized rights through the amendment process. For example, in the nineteenth and
twentieth centuries, the right to vote was gradually expanded by a series of constitutional amendments
(the Fifteenth and Nineteenth), even though at times this expansion was the subject of great public
controversy. However, supporters of a broad interpretation of the Ninth Amendment point out that the
rights of the people—particularly people belonging to political or demographic minorities—should not be
subject to the whims of popular majorities. One right the courts have said may be at least partially based
on the Ninth Amendment is a general right to privacy, discussed later in the chapter.
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THE TENTH AMENDMENT
The Tenth Amendment is as follows:
“The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.”
Unlike the other provisions of the Bill of Rights, this amendment focuses on power rather than rights. The
courts have generally read the Tenth Amendment as merely stating, as Chief Justice Harlan Stone put
it, a “truism that all is retained which has not been surrendered.”55 In other words, rather than limiting
the power of the federal government in any meaningful way, it simply restates what is made obvious
elsewhere in the Constitution: the federal government has both enumerated and implied powers, but
where the federal government does not (or chooses not to) exercise power, the states may do so.
At times, politicians and state governments have argued that the Tenth Amendment means states can
engage in interposition or nullification by blocking federal government laws and actions they deem to exceed
the constitutional powers of the national government. But the courts have rarely been sympathetic to
these arguments, except when the federal government appears to be directly requiring state and local
officials to do something. For example, in 1997 the Supreme Court struck down part of a federal law that
required state and local law enforcement to participate in conducting background checks for prospective
gun purchasers, while in 2012 the court ruled that the government could not compel states to participate
in expanding the joint state-federal Medicaid program by taking away all their existing Medicaid funding
if they refused to do so.56
However, the Tenth Amendment also allows states to guarantee rights and liberties more fully or
extensively than the federal government does, or to include additional rights. For example, many state
constitutions guarantee the right to a free public education, several states give victims of crimes certain
rights, and eighteen states include the right to hunt game and/or fish.57 A number of state constitutions
explicitly guarantee equal rights for men and women. Some permitted women to vote before that right
was expanded to all women with the Nineteenth Amendment in 1920, and people aged 18–20 could vote
in a few states before the Twenty-Sixth Amendment came into force in 1971. As we will see below, several
states also explicitly recognize a right to privacy. State courts at times have interpreted state constitutional
provisions to include broader protections for basic liberties than their federal counterparts. For example,
although in general people do not have the right to free speech and assembly on private property owned
by others without their permission, California’s constitutional protection of freedom of expression was
extended to portions of some privately owned shopping centers by the state’s supreme court (Figure
4.19).58
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Figure 4.19 This sign outside a California branch of the Trader Joe’s supermarket chain is one of many antisolicitation signs that sprang up in the wake of a court case involving the Pruneyard Shopping Center, which resulted
in the protection of free expression in some privately owned shopping centers. (credit: modification of work by
“IvyMike”/Flickr)

These state protections do not extend the other way, however. If the federal government passes a law or
adopts a constitutional amendment that restricts rights or liberties, or a Supreme Court decision interprets
the Constitution in a way that narrows these rights, the state’s protection no longer applies. For example,
if Congress decided to outlaw hunting and fishing and the Supreme Court decided this law was a
valid exercise of federal power, the state constitutional provisions that protect the right to hunt and fish
would effectively be meaningless. More concretely, federal laws that control weapons and drugs override
state laws and constitutional provisions that otherwise permit them. While federal marijuana policies are
not strictly enforced, state-level marijuana policies in Colorado and Washington provide a prominent
exception to that clarity.
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Get Connected!
Student-Led Constitutional Change
Although the United States has not had a national constitutional convention since 1787, the states have
generally been much more willing to revise their constitutions. In 1998, two politicians in Texas decided to do
something a little bit different: they enlisted the help of college students at Angelo State University to draft a
completely new constitution for the state of Texas, which was then formally proposed to the state legislature.59
Although the proposal failed, it was certainly a valuable learning experience for the students who took part.
Each state has a different process for changing its constitution. In some, like California and Mississippi, voters
can propose amendments to their state constitution directly, bypassing the state legislature. In others, such as
Tennessee and Texas, the state legislature controls the process of initiation. The process can affect the sorts
of amendments likely to be considered; it shouldn’t be surprising, for example, that amendments limiting the
number of terms legislators can serve in office have been much more common in states where the legislators
themselves have no say in whether such provisions are adopted.
What rights or liberties do you think ought to be protected by your state constitution that aren’t already? Or
would you get rid of some of these protections instead? Find a copy of your current state constitution, read
through it, and decide. Then find out what steps would be needed to amend your state’s constitution to make
the changes you would like to see.

THE RIGHT TO PRIVACY
Although the term privacy does not appear in the Constitution or Bill of Rights, scholars have interpreted
several Bill of Rights provisions as an indication that James Madison and Congress sought to protect a
common-law right to privacy as it would have been understood in the late eighteenth century: a right to
be free of government intrusion into our personal life, particularly within the bounds of the home. For
example, we could perhaps see the Second Amendment as standing for the common-law right to selfdefense in the home; the Third Amendment as a statement that government soldiers should not be housed
in anyone’s home; the Fourth Amendment as setting a high legal standard for allowing agents of the
state to intrude on someone’s home; and the due process and takings clauses of the Fifth Amendment as
applying an equally high legal standard to the government’s taking a home or property (reinforced after
the Civil War by the Fourteenth Amendment). Alternatively, we could argue that the Ninth Amendment
anticipated the existence of a common-law right to privacy, among other rights, when it acknowledged
the existence of basic, natural rights not listed in the Bill of Rights or the body of the Constitution itself.60
Lawyers Samuel D. Warren and Louis Brandeis (the latter a future Supreme Court justice) famously
developed the concept of privacy rights in a law review article published in 1890.61
Although several state constitutions do list the right to privacy as a protected right, the explicit recognition
by the Supreme Court of a right to privacy in the U.S. Constitution emerged only in the middle of the
twentieth century. In 1965, the court spelled out the right to privacy for the first time in Griswold v.
Connecticut, a case that struck down a state law forbidding even married individuals to use any form of
contraception.62 Although many subsequent cases before the Supreme Court also dealt with privacy in the
course of intimate, sexual conduct, the issue of privacy matters as well in the context of surveillance and
monitoring by government and private parties of our activities, movements, and communications. Both
these senses of privacy are examined below.

Sexual Privacy
Although the Griswold case originally pertained only to married couples, in 1972 it was extended to apply
the right to obtain contraception to unmarried people as well.63 Although neither decision was entirely
without controversy, the “sexual revolution” taking place at the time may well have contributed to a
sense that anti-contraception laws were at the very least dated, if not in violation of people’s rights. The
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contraceptive coverage controversy surrounding the Hobby Lobby case shows that this topic remains
relevant.
The Supreme Court’s application of the right to privacy doctrine to abortion rights proved far more
problematic, legally and politically. In 1972, four states permitted abortions without restrictions, while
thirteen allowed abortions “if the pregnant woman’s life or physical or mental health were endangered,
if the fetus would be born with a severe physical or mental defect, or if the pregnancy had resulted from
rape or incest”; abortions were completely illegal in Pennsylvania and heavily restricted in the remaining
states.64 On average, several hundred American women a year died as a result of “back alley abortions” in
the 1960s.
The legal landscape changed dramatically as a result of the 1973 ruling in Roe v. Wade,65 in which the
Supreme Court decided the right to privacy encompassed a right for women to terminate a pregnancy,
at least under certain scenarios. The justices ruled that while the government did have an interest in
protecting the “potentiality of human life,” nonetheless this had to be balanced against the interests of
both women’s health and women’s right to decide whether to have an abortion. Accordingly, the court
established a framework for deciding whether abortions could be regulated based on the fetus’s viability
(i.e., potential to survive outside the womb) and the stage of pregnancy, with no restrictions permissible
during the first three months of pregnancy (i.e., the first trimester), during which abortions were deemed
safer for women than childbirth itself.
Starting in the 1980s, Supreme Court justices appointed by Republican presidents began to roll back the
Roe decision. A key turning point was the court’s ruling in Planned Parenthood v. Casey in 1992, in which
a plurality of the court rejected Roe’s framework based on trimesters of pregnancy and replaced it with
the undue burden test, which allows restrictions prior to viability that are not “substantial obstacle[s]”
(undue burdens) to women seeking an abortion.66 Thus, the court upheld some state restrictions, including
a required waiting period between arranging and having an abortion, parental consent (or, if not possible
for some reason such as incest, authorization of a judge) for minors, and the requirement that women
be informed of the health consequences of having an abortion. Other restrictions such as a requirement
that a married woman notify her spouse prior to an abortion were struck down as an undue burden.
Since the Casey decision, many states have passed other restrictions on abortions, such as banning certain
procedures, requiring women to have and view an ultrasound before having an abortion, and
implementing more stringent licensing and inspection requirements for facilities where abortions are
performed. Although no majority of Supreme Court justices has ever moved to overrule Roe, the
restrictions on abortion the Court has upheld in the last few decades have made access to abortions more
difficult in many areas of the country, particularly in rural states and communities along the U.S.–Mexico
border (Figure 4.20). However, in Whole Woman’s Health v. Hellerstedt (2016), the Court reinforced Roe 5–3
by disallowing two Texas state regulations regarding the delivery of abortion services.67
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Figure 4.20 A “March for Life” in Knoxville, Tennessee, on January 20, 2013 (a), marks the anniversary of the Roe v.
Wade decision. On November 15, 2014, protestors in Chicago demonstrate against a crisis pregnancy center (b), a
type of organization that counsels against abortion. (credit a: modification of work by Brian Stansberry; credit b:
modification of work by Samuel Henderson)

Beyond the issues of contraception and abortion, the right to privacy has been interpreted to encompass a
more general right for adults to have noncommercial, consensual sexual relationships in private. However,
this legal development is relatively new; as recently as 1986, the Supreme Court ruled that states could
still criminalize sex acts between two people of the same sex.68 That decision was overturned in 2003 in
Lawrence v. Texas, which invalidated state laws that criminalized sodomy.69
The state and national governments still have leeway to regulate sexual morality to some degree;
“anything goes” is not the law of the land, even for actions that are consensual. The Supreme Court
has declined to strike down laws in a few states that outlaw the sale of vibrators and other sex toys.
Prostitution remains illegal in every state except in certain rural counties in Nevada; both polygamy
(marriage to more than one other person) and bestiality (sex with animals) are illegal everywhere. And, as
we saw earlier, the states may regulate obscene materials and, in certain situations, material that may be
harmful to minors or otherwise indecent; to this end, states and localities have sought to ban or regulate
the production, distribution, and sale of pornography.

Privacy of Communications and Property
Another example of heightened concerns about privacy in the modern era is the reality that society is
under pervasive surveillance. In the past, monitoring the public was difficult at best. During the Cold
War, regimes in the Soviet bloc employed millions of people as domestic spies and informants in an effort
to suppress internal dissent through constant monitoring of the general public. Not only was this effort
extremely expensive in terms of the human and monetary capital it required, but it also proved remarkably
ineffective. Groups like the East German Stasi and the Romanian Securitate were unable to suppress the
popular uprisings that undermined communist one-party rule in most of those countries in the late 1980s.
Technology has now made it much easier to track and monitor people. Police cars and roadways are
equipped with cameras that can photograph the license plate of every passing car or truck and record it in
a database; while allowing police to recover stolen vehicles and catch fleeing suspects, this data can also
be used to track the movements of law-abiding citizens. But law enforcement officials don’t even have to
go to this much work; millions of car and truck drivers pay tolls electronically without stopping at toll
booths thanks to transponders attached to their vehicles, which can be read by scanners well away from
any toll road or bridge to monitor traffic flow or any other purpose (Figure 4.21). The pervasive use of
GPS (Global Positioning System) raises similar issues.
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Figure 4.21 One form of technology that has made it easier to potentially monitor people’s movements is electronic
toll collection, such as the E-ZPass system in the Midwest and Northeast, FasTrak in California, and I-Pass in Illinois.
(credit: modification of work by Kerry Ceszyk)

Even pedestrians and cyclists are relatively easy to track today. Cameras pointed at sidewalks and
roadways can employ facial recognition software to identify people as they walk or bike around a city.
Many people carry smartphones that constantly report their location to the nearest cell phone tower and
broadcast a beacon signal to nearby wireless hotspots and Bluetooth devices. Police can set up a small
device called a Stingray that identifies and tracks all cell phones that attempt to connect to it within a
radius of several thousand feet. With the right software, law enforcement and criminals can remotely
activate a phone’s microphone and camera, effectively planting a bug in someone’s pocket without the
person even knowing it.
These aren’t just gimmicks in a bad science fiction movie; businesses and governments have openly
admitted they are using these methods. Research shows that even metadata—information about the
messages we send and the calls we make and receive, such as time, location, sender, and recipient but
excluding their content—can tell governments and businesses a lot about what someone is doing. Even
when this information is collected in an anonymous way, it is often still possible to trace it back to specific
individuals, since people travel and communicate in largely predictable patterns.
The next frontier of privacy issues may well be the increased use of drones, small preprogrammed or
remotely piloted aircraft. Drones can fly virtually undetected and monitor events from overhead. They
can peek into backyards surrounded by fences, and using infrared cameras they can monitor activity
inside houses and other buildings. The Fourth Amendment was written in an era when finding out what
was going on in someone’s home meant either going inside or peeking through a window; applying its
protections today, when seeing into someone’s house can be as easy as looking at a computer screen miles
away, is no longer simple.
In the United States, many advocates of civil liberties are concerned that laws such as the USA PATRIOT
Act (i.e., Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act), passed weeks after the 9/11 attacks in 2001, have given the federal government
too much power by making it easy for officials to seek and obtain search warrants or, in some cases, to
bypass warrant requirements altogether. Critics have argued that the Patriot Act has largely been used to
prosecute ordinary criminals, in particular drug dealers, rather than terrorists as intended. Most European
countries, at least on paper, have opted for laws that protect against such government surveillance,
perhaps mindful of past experience with communist and fascist regimes. European countries also tend to
have stricter laws limiting the collection, retention, and use of private data by companies, which makes
it harder for governments to obtain and use that data. Most recently, the battle between Apple Inc. and
the National Security Agency (NSA) over whether Apple should allow the government access to key
information that is encrypted has made the discussion of this tradeoff salient once again.
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Link to Learning
Several groups lobby the government, such as The Electronic Frontier Foundation
(https://www.openstaxcollege.org/l/29elecfronfoun) and The Electronic Privacy
Information Center (https://www.openstaxcollege.org/l/29elecprivinf) , on issues
related to privacy in the information age, particularly on the Internet.

All this is not to say that technological surveillance tools do not have value or are inherently bad. They
can be used for many purposes that would benefit society and, perhaps, even enhance our freedoms.
Spending less time stuck in traffic because we know there’s been an accident—detected automatically
because the cell phones that normally whiz by at the speed limit are now crawling along—gives us time to
spend on more valuable activities. Capturing criminals and terrorists by recognizing them or their vehicles
before they can continue their agendas will protect the life, liberty, and property of the public at large.
At the same time, however, the emergence of these technologies means calls for vigilance and limits on
what businesses and governments can do with the information they collect and the length of time they
may retain it. We might also be concerned about how this technology could be used by more oppressive
regimes. If the technological resources that are at the disposal of today’s governments had been available
to the East Germany Stasi and the Romanian Securitate, would those repressive regimes have fallen? How
much privacy and freedom should citizens sacrifice in order to feel safe?
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Key Terms
blue law a law originally created to uphold a religious or moral standard, such as a prohibition against
selling alcohol on Sundays
civil liberties limitations on the power of government, designed to ensure personal freedoms
civil rights guarantees of equal treatment by government authorities
common-law right a right of the people rooted in legal tradition and past court rulings, rather than the
Constitution
conscientious objector a person who claims the right to refuse to perform military service on the
grounds of freedom of thought, conscience, or religion
double jeopardy a prosecution pursued twice at the same level of government for the same criminal
action
due process clause provisions of the Fifth and Fourteenth Amendments that limit government power to
deny people “life, liberty, or property” on an unfair basis
economic liberty the right of individuals to obtain, use, and trade things of value for their own benefit
eminent domain the power of government to take or use property for a public purpose after
compensating its owner; also known as the takings clause of the Fifth Amendment
establishment clause the provision of the First Amendment that prohibits the government from
endorsing a state-sponsored religion; interpreted as preventing government from favoring some religious
beliefs over others or religion over non-religion
exclusionary rule a requirement, from Supreme Court case Mapp v. Ohio, that evidence obtained as a
result of an illegal search or seizure cannot be used to try someone for a crime
free exercise clause the provision of the First Amendment that prohibits the government from regulating
religious beliefs and practices
Miranda warning a statement by law enforcement officers informing a person arrested or subject to
interrogation of his or her rights
obscenity acts or statements that are extremely offensive by contemporary standards
Patriot Act a law passed by Congress in the wake of the 9/11 attacks that broadened federal powers to
monitor electronic communications; the full name is the USA PATRIOT Act (Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act)
plea bargain an agreement between the defendant and the prosecutor in which the defendant pleads
guilty to the charge(s) in question or perhaps to less serious charges, in exchange for more lenient
punishment than if convicted after a full trial
prior restraint a government action that stops someone from doing something before they are able to do
it (e.g., forbidding someone to publish a book he or she plans to release)
probable cause legal standard for determining whether a search or seizure is constitutional or a crime
has been committed; a lower threshold than the standard of proof needed at a criminal trial
right to privacy the right to be free of government intrusion
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search warrant a legal document, signed by a judge, allowing police to search and/or seize persons or
property
selective incorporation the gradual process of making some guarantees of the Bill of Rights (so far)
apply to state governments and the national government
self-incrimination an action or statement that admits guilt or responsibility for a crime
Sherbert test a standard for deciding whether a law violates the free exercise clause; a law will be struck
down unless there is a “compelling governmental interest” at stake and it accomplishes its goal by the
“least restrictive means” possible
symbolic speech a form of expression that does not use writing or speech but nonetheless communicates
an idea (e.g., wearing an article of clothing to show solidarity with a group)
undue burden test a means of deciding whether a law that makes it harder for women to seek abortions
is constitutional

Summary
4.1 What Are Civil Liberties?
The Bill of Rights is designed to protect the freedoms of individuals from interference by government
officials. Originally these protections were applied only to actions by the national government; different
sets of rights and liberties were protected by state constitutions and laws, and even when the rights
themselves were the same, the level of protection for them often differed by definition across the states.
Since the Civil War, as a result of the passage and ratification of the Fourteenth Amendment and a series
of Supreme Court decisions, most of the Bill of Rights’ protections of civil liberties have been expanded
to cover actions by state governments as well through a process of selective incorporation. Nonetheless
there is still vigorous debate about what these rights entail and how they should be balanced against the
interests of others and of society as a whole.
4.2 Securing Basic Freedoms
The first four amendments of the Bill of Rights protect citizens’ key freedoms from governmental intrusion.
The First Amendment limits the government’s ability to impose certain religious beliefs on the people,
or to limit the practice of one’s own religion. The First Amendment also protects freedom of expression
by the public, the media, and organized groups via rallies, protests, and the petition of grievances. The
Second Amendment today protects an individual’s right to keep and bear arms for personal defense in the
home, while the Third Amendment limits the ability of the government to allow the military to occupy
civilians’ homes except under extraordinary circumstances. Finally, the Fourth Amendment protects our
persons, homes, and property from unreasonable searches and seizures, and it protects the people from
unlawful arrests. However, all these provisions are subject to limitations, often to protect the interests of
public order, the good of society as a whole, or to balance the rights of some citizens against those of others.
4.3 The Rights of Suspects
The rights of those suspected, accused, and convicted of crimes, along with rights in civil cases and
economic liberties, are protected by the second major grouping of amendments within the Bill of Rights.
The Fifth Amendment secures various procedural safeguards, protects suspects’ right to remain silent,
forbids trying someone twice at the same level of government for the same criminal act, and limits the
taking of property for public uses. The Sixth Amendment ensures fairness in criminal trials, including
through a fair and speedy trial by an impartial jury, the right to assistance of counsel, and the right to
examine and compel testimony from witnesses. The Seventh Amendment ensures the right to jury trials
in most civil cases (but only at the federal level). Finally, the Eighth Amendment prohibits excessive fines
and bails, as well as “cruel and unusual punishments,” although the scope of what is cruel and unusual is
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subject to debate.
4.4 Interpreting the Bill of Rights
The interrelationship of constitutional amendments continues to be settled through key court cases over
time. Because it was not explicitly laid out in the Constitution, privacy rights required clarification through
public laws and court precedents. Important cases addressing the right to privacy relate to abortion, sexual
behavior, internet activity, and the privacy of personal texts and cell phone calls. The place where we draw
the line between privacy and public safety is an ongoing discussion in which the courts are a significant
player.

Review Questions
1. The Bill of Rights was added to the
Constitution because ________.
a. key states refused to ratify the Constitution
unless it was added
b. Alexander Hamilton believed it was
necessary
c. it was part of the Articles of Confederation
d. it was originally part of the Declaration of
Independence
2. An example of a right explicitly protected by
the Constitution as drafted at the Constitutional
Convention is the ________.
a. right to free speech
b. right to keep and bear arms
c. right to a writ of habeas corpus
d. right not to be subjected to cruel and
unusual punishment
3. The Fourteenth Amendment was critically
important for civil liberties because it ________.
a. guaranteed freed slaves the right to vote
b. outlawed slavery
c. helped start the process of selective
incorporation of the Bill of Rights
d. allowed the states to continue to enact black
codes
4. Briefly explain the difference between civil
liberties and civil rights.
5. Briefly explain the concept of selective
incorporation, and why it became necessary.

6. Which of the following provisions is not part of
the First Amendment?
a. the right to keep and bear arms
b. the right to peaceably assemble
c. the right to free speech
d. the protection of freedom of religion
7. The Third Amendment can be thought of as
________.
a. reinforcing the right to keep and bear arms
guaranteed by the Second Amendment
b. ensuring the right to freedom of the press
c. forming part of a broader conception of
privacy in the home that is also protected
by the Second and Fourth Amendments
d. strengthening the right to a jury trial in
criminal cases
8. The Fourth Amendment’s requirement for a
warrant ________.
a. applies only to searches of the home
b. applies only to the seizure of property as
evidence
c. does not protect people who rent or lease
property
d. does not apply when there is a serious risk
that evidence will be destroyed before a
warrant can be issued
9. Explain the difference between the
establishment clause and the free exercise clause, and
explain how these two clauses work together to
guarantee religious freedoms.
10. Explain the difference between the collective
rights and individual rights views of the Second
Amendment. Which of these views did the
Supreme Court’s decision in District of Columbia v.
Heller reflect?
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11. The Supreme Court case known as Kelo v. City
of New London was controversial because it
________.
a. allowed greater use of the power of
eminent domain
b. regulated popular ride-sharing services like
Lyft and Uber
c. limited the application of the death penalty
d. made it harder for police to use evidence
obtained without a warrant
12. Which of the following rights is not protected
by the Sixth Amendment?
a. the right to trial by an impartial jury
b. the right to cross-examine witnesses in a
trial
c. the right to remain silent
d. the right to a speedy trial
13. The double jeopardy rule in the Bill of Rights
forbids which of the following?
a. prosecuting someone in a state court for a
criminal act he or she had been acquitted of
in federal court
b. prosecuting someone in federal court for a
criminal act he or she had been acquitted of
in a state court
c. suing someone for damages for an act the
person was found not guilty of
d. none of these options
14. The Supreme Court has decided that the
death penalty ________.
a. is always cruel and unusual punishment
b. is never cruel and unusual punishment
c. may be applied only to acts of terrorism
d. may not be applied to those who were
under 18 when they committed a crime
15. Explain why someone accused of a crime
might negotiate a plea bargain rather than
exercising the right to a trial by jury.
16. Explain the difference between a criminal case
and a civil case.
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17. Which of the following rights is not explicitly
protected by some state constitutions?
a. the right to hunt
b. the right to privacy
c. the right to polygamous marriage
d. the right to a free public education
18. The right to privacy has been controversial for
all the following reasons except ________.
a. it is not explicitly included in the
Constitution or Bill of Rights
b. it has been interpreted to protect women’s
right to have an abortion
c. it has been used to overturn laws that have
substantial public support
d. most U.S. citizens today believe the
government should be allowed to outlaw
birth control
19. Which of the following rules has the Supreme
Court said is an undue burden on the right to have
an abortion?
a. Women must make more than one visit to
an abortion clinic before the procedure can
be performed.
b. Minors must gain the consent of a parent or
judge before seeking an abortion.
c. Women must notify their spouses before
having an abortion.
d. Women must be informed of the health
consequences of having an abortion.
20. A major difference between most European
countries and the United States today is ________.
a. most Europeans don’t use technologies that
can easily be tracked
b. laws in Europe more strictly regulate how
government officials can use tracking
technology
c. there are more legal restrictions on how the
U.S. government uses tracking technology
than in Europe
d. companies based in Europe don’t have to
comply with U.S. privacy laws
21. Explain the difference between a right listed
in the Bill of Rights and a common-law right.
22. Describe two ways in which new
technological developments challenge traditional
notions of privacy.
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Critical Thinking Questions
23. The framers of the Constitution were originally reluctant to include protections of civil liberties and
rights in the Constitution. Do you think this would be the case if the Constitution were written today? Why
or why not?
24. Which rights and freedoms for citizens do you think our government does a good job of protecting?
Why? Which rights and freedoms could it better protect, and how?
25. In which areas do you think people’s rights and liberties are at risk of government intrusion? Why?
Which solutions would you propose?
26. What are the implications of the Supreme Court decision in Burwell v. Hobby?
27. How does the provision for and the protection of individual rights and freedoms consume
government resources of time and money? Since these are in effect the people’s resources, do you think
they are being well spent? Why or why not?
28. There is an old saying that it’s better for 100 guilty people to go free than for an innocent person to be
unjustly punished. Do you agree? Why or why? What do you think is the right balance for our society to
strike?
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Figure 5.1 Supporters rally in defense of Park51, a planned Islamic community center in Lower Manhattan. Due to
the development’s proximity to the World Trade Center site, it was controversially referred to as the Ground Zero
mosque. While a temporary Islamic center opened there in September 2011, the owner now plans to build luxury
condominiums on the site.1 (credit: modification of work by David Shankbone)

Chapter Outline
5.1 What Are Civil Rights and How Do We Identify Them?
5.2 The African American Struggle for Equality
5.3 The Fight for Women’s Rights
5.4 Civil Rights for Indigenous Groups: Native Americans, Alaskans, and Hawaiians
5.5 Equal Protection for Other Groups

Introduction
The United States’ founding principles are liberty, equality, and justice. However, not all its citizens
have always enjoyed equal opportunities, the same treatment under the law, or all the liberties extended
to others. Well into the twentieth century, many were routinely discriminated against because of sex,
race, ethnicity or country of origin, religion, sexual orientation, or physical or mental abilities. When we
consider the experiences of white women and ethnic minorities, for much of U.S. history the majority of its
people have been deprived of basic rights and opportunities, and sometimes of citizenship itself.
The fight to secure equal rights for all continues today. While many changes must still be made, the
past one hundred years, especially the past few decades, have brought significant gains for people long
discriminated against. Yet, as the protest over the building of an Islamic community center in Lower
Manhattan demonstrates (Figure 5.1), people still encounter prejudice, injustice, and negative stereotypes
that lead to discrimination, marginalization, and even exclusion from civic life.
What is the difference between civil liberties and civil rights? How did the African American struggle for
civil rights evolve? What challenges did women overcome in securing the right to vote, and what obstacles
do they and other U.S. groups still face? This chapter addresses these and other questions in exploring the
essential concepts of civil rights.
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5.1 What Are Civil Rights and How Do We Identify Them?
Learning Objectives
By the end of this section, you will be able to:
• Define the concept of civil rights
• Describe the standards that courts use when deciding whether a discriminatory law or regulation
is unconstitutional
• Identify three core questions for recognizing a civil rights problem
The belief that people should be treated equally under the law is one of the cornerstones of political
thought in the United States. Yet not all citizens have been treated equally throughout the nation’s history,
and some are treated differently even today. For example, until 1920, nearly all women in the United States
lacked the right to vote. Black men received the right to vote in 1870, but as late as 1940 only 3 percent
of African American adults living in the South were registered to vote, largely due to laws designed to
keep them from the polls.2 Americans were not allowed to enter into legal marriage with a member of the
same sex in many U.S. states until 2015. Some types of unequal treatment are considered acceptable, while
others are not. No one would consider it acceptable to allow a ten-year-old to vote, because a child lacks
the ability to understand important political issues, but all reasonable people would agree that it is wrong
to mandate racial segregation or to deny someone the right to vote on the basis of race. It is important to
understand which types of inequality are unacceptable and why.

DEFINING CIVIL RIGHTS
Civil rights are, at the most fundamental level, guarantees by the government that it will treat people
equally, particularly people belonging to groups that have historically been denied the same rights and
opportunities as others. The proclamation that “all men are created equal” appears in the Declaration
of Independence, and the due process clause of the Fifth Amendment to the U.S. Constitution requires
that the federal government treat people equally. According to Chief Justice Earl Warren in the Supreme
Court case of Bolling v. Sharpe (1954), “discrimination may be so unjustifiable as to be violative of due
process.”3 Additional guarantees of equality are provided by the equal protection clause of the Fourteenth
Amendment, ratified in 1868, which states in part that “No State shall . . . deny to any person within
its jurisdiction the equal protection of the laws.” Thus, between the Fifth and Fourteenth Amendments,
neither state governments nor the federal government may treat people unequally unless unequal
treatment is necessary to maintain important governmental interests, like public safety.
We can contrast civil rights with civil liberties, which are limitations on government power designed to
protect our fundamental freedoms. For example, the Eighth Amendment prohibits the application of
“cruel and unusual punishments” to those convicted of crimes, a limitation on government power. As
another example, the guarantee of equal protection means the laws and the Constitution must be applied
on an equal basis, limiting the government’s ability to discriminate or treat some people differently, unless
the unequal treatment is based on a valid reason, such as age. A law that imprisons Asian Americans twice
as long as Latinos for the same offense, or a law that says people with disabilities don’t have the right
to contact members of Congress while other people do, would treat some people differently from others
for no valid reason and might well be unconstitutional. According to the Supreme Court’s interpretation
of the Equal Protection Clause, “all persons similarly circumstanced shall be treated alike.”4 If people are
not similarly circumstanced, however, they may be treated differently. Asian Americans and Latinos who
have broken the same law are similarly circumstanced; however, a blind driver or a ten-year-old driver is
differently circumstanced than a sighted, adult driver.
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IDENTIFYING DISCRIMINATION
Laws that treat one group of people differently from others are not always unconstitutional. In fact, the
government engages in legal discrimination quite often. In most states, you must be eighteen years old
to smoke cigarettes and twenty-one to drink alcohol; these laws discriminate against the young. To get a
driver’s license so you can legally drive a car on public roads, you have to be a minimum age and pass
tests showing your knowledge, practical skills, and vision. Perhaps you are attending a public college or
university run by the government; the school you attend has an open admission policy, which means the
school admits all who apply. Not all public colleges and universities have an open admissions policy,
however. These schools may require that students have a high school diploma or a particular score on
the SAT or ACT or a GPA above a certain number. In a sense, this is discrimination, because these
requirements treat people unequally; people who do not have a high school diploma or a high enough
GPA or SAT score are not admitted. How can the federal, state, and local governments discriminate in all
these ways even though the equal protection clause seems to suggest that everyone be treated the same?
The answer to this question lies in the purpose of the discriminatory practice. In most cases when the
courts are deciding whether discrimination is unlawful, the government has to demonstrate only that it
has a good reason for engaging in it. Unless the person or group challenging the law can prove otherwise,
the courts will generally decide the discriminatory practice is allowed. In these cases, the courts are
applying the rational basis test. That is, as long as there’s a reason for treating some people differently
that is “rationally related to a legitimate government interest,” the discriminatory act or law or policy is
acceptable.5 For example, since letting blind people operate cars would be dangerous to others on the
road, the law forbidding them to drive is reasonably justified on the grounds of safety; thus, it is allowed
even though it discriminates against the blind. Similarly, when universities and colleges refuse to admit
students who fail to meet a certain test score or GPA, they can discriminate against students with weaker
grades and test scores because these students most likely do not possess the knowledge or skills needed to
do well in their classes and graduate from the institution. The universities and colleges have a legitimate
reason for denying these students entrance.
The courts, however, are much more skeptical when it comes to certain other forms of discrimination.
Because of the United States’ history of discrimination against people of non-white ancestry, women, and
members of ethnic and religious minorities, the courts apply more stringent rules to policies, laws, and
actions that discriminate on the basis of race, ethnicity, gender, religion, or national origin.6
Discrimination based on gender or sex is generally examined with intermediate scrutiny. The standard
of intermediate scrutiny was first applied by the Supreme Court in Craig v. Boren (1976) and again in
Clark v. Jeter (1988).7 It requires the government to demonstrate that treating men and women differently
is “substantially related to an important governmental objective.” This puts the burden of proof on the
government to demonstrate why the unequal treatment is justifiable, not on the individual who alleges
unfair discrimination has taken place. In practice, this means laws that treat men and women differently
are sometimes upheld, although usually they are not. For example, in the 1980s and 1990s, the courts
ruled that states could not operate single-sex institutions of higher education and that such schools, like
South Carolina’s military college The Citadel, shown in Figure 5.2, must admit both male and female
students.8 Women in the military are now also allowed to serve in all combat roles, although the courts
have continued to allow the Selective Service System (the draft) to register only men and not women.9
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Figure 5.2 While the first female cadets graduated from the U.S. Military Academy at West Point in 1980 (a), The
Citadel, a military college in South Carolina (b), was an all-male institution until 1995 when a young woman named
Shannon Faulkner enrolled in the school.

Discrimination against members of racial, ethnic, or religious groups or those of various national origins
is reviewed to the greatest degree by the courts, which apply the strict scrutiny standard in these cases.
Under strict scrutiny, the burden of proof is on the government to demonstrate that there is a compelling
governmental interest in treating people from one group differently from those who are not part of that
group—the law or action can be “narrowly tailored” to achieve the goal in question, and that it is the
“least restrictive means” available to achieve that goal.10 In other words, if there is a non-discriminatory
way to accomplish the goal in question, discrimination should not take place. In the modern era, laws and
actions that are challenged under strict scrutiny have rarely been upheld. Strict scrutiny, however, was the
legal basis for the Supreme Court’s 1944 upholding of the legality of the internment of Japanese Americans
during World War II, discussed later in this chapter.11 Finally, affirmative action consists of government
programs and policies designed to benefit members of groups historically subject to discrimination. Much
of the controversy surrounding affirmative action is about whether strict scrutiny should be applied to
these cases.

PUTTING CIVIL RIGHTS IN THE CONSTITUTION
At the time of the nation’s founding, of course, the treatment of many groups was unequal: hundreds of
thousands of people of African descent were not free, the rights of women were decidedly fewer than those
of men, and the native peoples of North America were generally not considered U.S. citizens at all. While
the early United States was perhaps a more inclusive society than most of the world at that time, equal
treatment of all was at best still a radical idea.
The aftermath of the Civil War marked a turning point for civil rights. The Republican majority in
Congress was enraged by the actions of the reconstituted governments of the southern states. In these
states, many former Confederate politicians and their sympathizers returned to power and attempted to
circumvent the Thirteenth Amendment’s freeing of slaves by passing laws known as the black codes.
These laws were designed to reduce former slaves to the status of serfs or indentured servants; blacks were
not just denied the right to vote but also could be arrested and jailed for vagrancy or idleness if they lacked
jobs. Blacks were excluded from public schools and state colleges and were subject to violence at the hands
of whites (Figure 5.3).12
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Figure 5.3 A school built by the federal government for former slaves burned after being set on fire during a race riot
in Memphis, Tennessee, in 1866. White southerners, angered by their defeat in the Civil War and the loss of their
slave property, attacked and killed former slaves, destroyed their property, and terrorized white northerners who
attempted to improve the freed slaves’ lives.

To override the southern states’ actions, lawmakers in Congress proposed two amendments to the
Constitution designed to give political equality and power to former slaves; once passed by Congress
and ratified by the necessary number of states, these became the Fourteenth and Fifteenth Amendments.
The Fourteenth Amendment, in addition to including the equal protection clause as noted above, also
was designed to ensure that the states would respect the civil liberties of freed slaves. The Fifteenth
Amendment was proposed to ensure the right to vote for black men, which will be discussed in more detail
later in this chapter.

IDENTIFYING CIVIL RIGHTS ISSUES
When we look back at the past, it’s relatively easy to identify civil rights issues that arose. But looking
into the future is much harder. For example, few people fifty years ago would have identified the rights
of the LGBT community as an important civil rights issue or predicted it would become one, yet in the
intervening decades it has certainly done so. Similarly, in past decades the rights of those with disabilities,
particularly mental disabilities, were often ignored by the public at large. Many people with disabilities
were institutionalized and given little further thought, and within the past century, it was common for
those with mental disabilities to be subject to forced sterilization.13 Today, most of us view this treatment
as barbaric.
Clearly, then, new civil rights issues can emerge over time. How can we, as citizens, identify them as
they emerge and distinguish genuine claims of discrimination from claims by those who have merely
been unable to convince a majority to agree with their viewpoints? For example, how do we decide if
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twelve-year-olds are discriminated against because they are not allowed to vote? We can identify true
discrimination by applying the following analytical process:
1. Which groups? First, identify the group of people who are facing discrimination.
2. Which right(s) are threatened? Second, what right or rights are being denied to members of this

group?
3. What do we do? Third, what can the government do to bring about a fair situation for the affected

group? Is proposing and enacting such a remedy realistic?

Get Connected!
Join the Fight for Civil Rights
One way to get involved in the fight for civil rights is to stay informed. The Southern Poverty Law Center
(SPLC) is a not-for-profit advocacy group based in Montgomery, Alabama. Lawyers for the SPLC specialize
in civil rights litigation and represent many people whose rights have been violated, from victims of hate
crimes to undocumented immigrants. They provide summaries of important civil rights cases
(https://openstaxcollege.org/l/29SPLCcivri) under their Docket section.
Activity: Visit the SPLC website (https://www.openstaxcollege.org/l/29splcwebsite) to find current
information about a variety of different hate groups. In what part of the country do hate groups seem to be
concentrated? Where are hate incidents most likely to occur? What might be some reasons for this?

Link to Learning
Civil rights institutes are found throughout the United States and especially in the
south. One of the most prominent civil rights institutes is the Birmingham Civil
Rights Institute, (https://www.openstaxcollege.org/l/29birmingcilrig) which is
located in Alabama.

5.2 The African American Struggle for Equality
Learning Objectives
By the end of this section, you will be able to:
• Identify key events in the history of African American civil rights
• Explain how the courts, Congress, and the executive branch supported the civil rights movement
• Describe the role of grassroots efforts in the civil rights movement
Many groups in U.S. history have sought recognition as equal citizens. Although each group’s efforts have
been notable and important, arguably the greatest, longest, and most violent struggle was that of African
Americans, whose once-inferior legal status was even written into the text of the Constitution. Their fight
for freedom and equality provided the legal and moral foundation for others who sought recognition of
their equality later on.
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SLAVERY AND THE CIVIL WAR
In the Declaration of Independence, Thomas Jefferson made the radical statement that “all men are created
equal” and “are endowed by their Creator with certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness.” Yet like other wealthy landowners of his time, Jefferson also owned
dozens of other human beings as his personal property. He recognized this contradiction and personally
considered the institution of slavery to be a “hideous blot” on the nation.14 However, in order to forge a
political union that would stand the test of time, he and the other founders—and later the framers of the
Constitution—chose not to address the issue in any definitive way. Political support for abolition was very
much a minority stance at the time, although after the Revolution many of the northern states did abolish
slavery for a variety of reasons.15
As the new United States expanded westward, however, the issue of slavery became harder to ignore and
ignited much controversy. Many opponents of slavery were willing to accept the institution if it remained
largely confined to the South but did not want it to spread westward. They feared the expansion of slavery
would lead to the political dominance of the South over the North and would deprive small farmers in
the newly acquired western territories who could not afford slaves.16 Abolitionists, primarily in the North,
also argued that slavery was both immoral and opposed basic U.S. values; they demanded an end to it.
The spread of slavery into the West seemed inevitable, however, following the Supreme Court’s ruling in
the case Dred Scott v. Sandford,17 decided in 1857. Scott, who had been born into slavery but had spent time
in free states and territories, argued that his temporary residence in a territory where slavery had been
banned by the federal government had made him a free man. The Supreme Court rejected his argument.
In fact, the Court’s majority stated that Scott had no legal right to sue for his freedom at all because blacks
(whether free or slave) were not and could not become U.S. citizens. Thus, Scott lacked the standing to
even appear before the court. The Court also held that Congress lacked the power to decide whether
slavery would be permitted in a territory that had been acquired after the Constitution was ratified, in
effect prohibiting the federal government from passing any laws that would limit the expansion of slavery
into any part of the West.
Ultimately, of course, the issue was decided by the Civil War (1861–1865), with the southern states
seceding to defend their “states’ rights” to determine their own destinies without interference by the
federal government. Foremost among the rights claimed by the southern states was the right to decide
whether their residents would be allowed to own slaves.18 Although at the beginning of the war President
Abraham Lincoln had been willing to allow slavery to continue in the South to preserve the Union, he
changed his policies regarding abolition over the course of the war. The first step was the issuance of the
Emancipation Proclamation on January 1, 1863 (Figure 5.4). Although it stated “all persons held as slaves
. . . henceforward shall be free,” the proclamation was limited in effect to the states that had rebelled.
Slaves in states that had remained within the Union, such as Maryland and Delaware, and in parts of the
Confederacy that were already occupied by the Union army, were not set free. Although slaves in states in
rebellion were technically freed, because Union troops controlled relatively small portions of these states at
the time, it was impossible to ensure that enslaved people were freed in reality and not simply on paper.19
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Figure 5.4 In this memorial engraving from 1865 (the year he was assassinated), President Abraham Lincoln is
shown with his hand resting on a copy of the Emancipation Proclamation (a). Despite popular belief, the
Emancipation Proclamation (b) actually freed very few slaves, though it did change the meaning of the war.

RECONSTRUCTION
At the end of the Civil War, the South entered a period called Reconstruction (1865–1877) during which
state governments were reorganized before the rebellious states were allowed to be readmitted to the
Union. As part of this process, the Republican Party pushed for a permanent end to slavery. A
constitutional amendment to this effect was passed by the House of Representatives in January 1865, after
having already been approved by the Senate in April 1864, and it was ratified in December 1865 as the
Thirteenth Amendment. The amendment’s first section states, “Neither slavery nor involuntary servitude,
except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction.” In effect, this amendment outlawed slavery in the
United States.
The changes wrought by the Fourteenth Amendment were more extensive. In addition to introducing the
equal protection clause to the Constitution, this amendment also extended the due process clause of the
Fifth Amendment to the states, required the states to respect the privileges or immunities of all citizens,
and, for the first time, defined citizenship at the national and state levels. People could no longer be
excluded from citizenship based solely on their race. Although some of these provisions were rendered
mostly toothless by the courts or the lack of political action to enforce them, others were pivotal in the
expansion of civil rights.
The Fifteenth Amendment stated that people could not be denied the right to vote based on “race, color, or
previous condition of servitude.” This construction allowed states to continue to decide the qualifications
of voters as long as those qualifications were ostensibly race-neutral. Thus, while states could not deny
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African American men the right to vote on the basis of race, they could deny it to women on the basis of
sex or to people who could not prove they were literate.
Although the immediate effect of these provisions was quite profound, over time the Republicans in
Congress gradually lost interest in pursuing Reconstruction policies, and the Reconstruction ended with
the end of military rule in the South and the withdrawal of the Union army in 1877.20 Following the army’s
removal, political control of the South fell once again into the hands of white men, and violence was used
to discourage blacks from exercising the rights they had been granted.21 The revocation of voting rights, or
disenfranchisement, took a number of forms; not every southern state used the same methods, and some
states used more than one, but they all disproportionately affected black voter registration and turnout.22
Perhaps the most famous of the tools of disenfranchisement were literacy tests and understanding tests.
Literacy tests, which had been used in the North since the 1850s to disqualify naturalized European
immigrants from voting, called on the prospective voter to demonstrate his (and later her) ability to read
a particular passage of text. However, since voter registration officials had discretion to decide what
text the voter was to read, they could give easy passages to voters they wanted to register (typically
whites) and more difficult passages to those whose registration they wanted to deny (typically blacks).
Understanding tests required the prospective voter to explain the meaning of a particular passage of text,
often a provision of the U.S. Constitution, or answer a series of questions related to citizenship. Again,
since the official examining the prospective voter could decide which passage or questions to choose, the
difficulty of the test might vary dramatically between white and black applicants.23 Even had these tests
been administered fairly and equitably, however, most blacks would have been at a huge disadvantage,
because few could read. Although schools for blacks had existed in some places, southern states had made
it largely illegal to teach slaves to read and write. At the beginning of the Civil War, only 5 percent of
blacks could read and write, and most of them lived in the North.24 Some were able to take advantage of
educational opportunities after they were freed, but many were not able to gain effective literacy.
In some states, poorer, less literate white voters feared being disenfranchised by the literacy and
understanding tests. Some states introduced a loophole, known as the grandfather clause, to allow less
literate whites to vote. The grandfather clause exempted those who had been allowed to vote in that state
prior to the Civil War and their descendants from literacy and understanding tests.25 Because blacks were
not allowed to vote prior to the Civil War, but most white men had been voting at a time when there were
no literacy tests, this loophole allowed most illiterate whites to vote (Figure 5.5) while leaving obstacles
in place for blacks who wanted to vote as well. Time limits were often placed on these provisions because
state legislators realized that they might quickly be declared unconstitutional, but they lasted long enough
to allow illiterate white men to register to vote.26
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Figure 5.5 A magazine cartoon from 1879 ridicules the practice of illiterate, southern whites requiring that a
“blakman” be “eddikated” before he could vote. The grandfather clause made such a situation possible.

In states where the voting rights of poor whites were less of a concern, another tool for disenfranchisement
was the poll tax (Figure 5.6). This was an annual per-person tax, typically one or two dollars (on the order
of $20 to $50 today), that a person had to pay to register to vote. People who didn’t want to vote didn’t
have to pay, but in several states the poll tax was cumulative, so if you decided to vote you would have to
pay not only the tax due for that year but any poll tax from previous years as well. Because former slaves
were usually quite poor, they were less likely than white men to be able to pay poll taxes.27

Figure 5.6 According to this receipt, a man named A. S. White paid his $1 poll tax in Jefferson Parish, Louisiana, in
1917.
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Although these methods were usually sufficient to ensure that blacks were kept away from the polls,
some dedicated African Americans did manage to register to vote despite the obstacles placed in their
way. To ensure their vote was largely meaningless, the white elites used their control of the Democratic
Party to create the white primary: primary elections in which only whites were allowed to vote. The state
party organizations argued that as private groups, rather than part of the state government, they had no
obligation to follow the Fifteenth Amendment’s requirement not to deny the right to vote on the basis of
race. Furthermore, they contended, voting for nominees to run for office was not the same as electing those
who would actually hold office. So they held primary elections to choose the Democratic nominee in which
only white citizens were allowed to vote.28 Once the nominee had been chosen, he or she might face token
opposition from a Republican or minor-party candidate in the general election, but since white voters had
agreed beforehand to support whoever won the Democrats’ primary, the outcome of the general election
was a foregone conclusion.
With blacks effectively disenfranchised, the restored southern state governments undermined guarantees
of equal treatment in the Fourteenth Amendment. They passed laws that excluded African Americans
from juries and allowed the imprisonment and forced labor of “idle” black citizens. The laws also called
for segregation of whites and blacks in public places under the doctrine known as “separate but equal.”
As long as nominally equal facilities were provided for both whites and blacks, it was legal to require
members of each race to use the facilities designated for them. Similarly, state and local governments
passed laws limiting what neighborhoods blacks and whites could live in. Collectively, these
discriminatory laws came to be known as Jim Crow laws. The Supreme Court upheld the separate but
equal doctrine in 1896 in Plessy v. Ferguson, consistent with the Fourteenth Amendment’s equal protection
clause, and allowed segregation to continue.29

CIVIL RIGHTS IN THE COURTS
By the turn of the twentieth century, the position of African Americans was quite bleak. Even outside
the South, racial inequality was a fact of everyday life. African American leaders and thinkers themselves
disagreed on the right path forward. Some, like Booker T. Washington, argued that acceptance of
inequality and segregation over the short term would allow African Americans to focus their efforts on
improving their educational and social status until whites were forced to acknowledge them as equals. W.
E. B. Du Bois, however, argued for a more confrontational approach and in 1909 founded the National
Association for the Advancement of Colored People (NAACP) as a rallying point for securing equality.
Liberal whites dominated the organization in its early years, but African Americans assumed control over
its operations in the 1920s.30
The NAACP soon focused on a strategy of overturning Jim Crow laws through the courts. Perhaps its
greatest series of legal successes consisted of its efforts to challenge segregation in education. Early cases
brought by the NAACP dealt with racial discrimination in higher education. In 1938, the Supreme Court
essentially gave states a choice: they could either integrate institutions of higher education, or they could
establish an equivalent university or college for African Americans.31 Southern states chose to establish
colleges for blacks rather than allow them into all-white state institutions. Although this ruling expanded
opportunities for professional and graduate education in areas such as law and medicine for African
Americans by requiring states to provide institutions for them to attend, it nevertheless allowed segregated
colleges and universities to continue to exist.
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Link to Learning
The NAACP (https://www.openstaxcollege.org/l/29naacporg) was pivotal in
securing African American civil rights and today continues to address civil rights
violations, such as police brutality and the disproportionate percentage of African
American convicts that are given the death penalty.

The landmark court decision of the judicial phase of the civil rights movement settled the Brown v. Board
of Education case in 1954.32 In this case, the Supreme Court unanimously overturned its decision in Plessy
v. Ferguson as it pertained to public education, stating that a separate but equal education was a logical
impossibility. Even with the same funding and equivalent facilities, a segregated school could not have the
same teachers or environment as the equivalent school for another race. The court also rested its decision
in part on social science studies suggesting that racial discrimination led to feelings of inferiority among
African American children. The only way to dispel this sense of inferiority was to end segregation and
integrate public schools.
It is safe to say this ruling was controversial. While integration of public schools took place without
much incident in some areas of the South, particularly where there were few black students, elsewhere
it was often confrontational—or nonexistent. In recognition of the fact that southern states would delay
school integration for as long as possible, civil rights activists urged the federal government to enforce the
Supreme Court’s decision. Organized by A. Philip Randolph and Bayard Rustin, approximately twentyfive thousand African Americans gathered in Washington, DC, on May 17, 1957, to participate in a Prayer
Pilgrimage for Freedom.33
A few months later, in Little Rock, Arkansas, governor Orval Faubus resisted court-ordered integration
and mobilized National Guard troops to keep black students out of Central High School. President
Eisenhower then called up the Arkansas National Guard for federal duty (essentially taking the troops out
of Faubus’s hands) and sent soldiers of the 101st Airborne Division to escort students to and from classes,
as shown in Figure 5.7. To avoid integration, Faubus closed four high schools in Little Rock the following
school year.34

Figure 5.7 Opposition to the 1957 integration of Little Rock’s all-white Central High School led President
Eisenhower to call in soldiers of the 101st Airborne Division. For a year, they escorted nine African American students
to and from school and to and from classes within the school. (credit: The U.S. Army)
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In Virginia, state leaders employed a strategy of “massive resistance” to school integration, which led
to the closure of a large number of public schools across the state, some for years.35 Although de jure
segregation, segregation mandated by law, had ended on paper, in practice, few efforts were made to
integrate schools in most school districts with substantial black student populations until the late 1960s.
Many white southerners who objected to sending their children to school with blacks then established
private academies that admitted only white students.36
Advances were made in the courts in areas other than public education. In many neighborhoods in
northern cities, which technically were not segregated, residents were required to sign restrictive real
estate covenants promising that if they moved, they would not sell their houses to African Americans and
sometimes not to Chinese, Japanese, Mexicans, Filipinos, Jews, and other ethnic minorities as well.37 In
the case of Shelley v. Kraemer (1948), the Supreme Court held that while such covenants did not violate the
Fourteenth Amendment because they consisted of agreements between private citizens, their provisions
could not be enforced by courts.38 Because state courts are government institutions and the Fourteenth
Amendment prohibits the government from denying people equal protection of the law, the courts’
enforcement of such covenants would be a violation of the amendment. Thus, if a white family chose to sell
its house to a black family and the other homeowners in the neighborhood tried to sue the seller, the court
would not hear the case. In 1967, the Supreme Court struck down a Virginia law that prohibited interracial
marriage in Loving v. Virginia.39

LEGISLATING CIVIL RIGHTS
Beyond these favorable court rulings, however, progress toward equality for African Americans remained
slow in the 1950s. In 1962, Congress proposed what later became the Twenty-Fourth Amendment, which
banned the poll tax in elections to federal (but not state or local) office; the amendment went into effect
after being ratified in early 1964. Several southern states continued to require residents to pay poll taxes
in order to vote in state elections until 1966 when, in the case of Harper v. Virginia Board of Elections, the
Supreme Court declared that requiring payment of a poll tax in order to vote in an election at any level
was unconstitutional.40
The slow rate of progress led to frustration within the African American community. Newer, grassroots
organizations such as the Southern Christian Leadership Conference (SCLC), Congress of Racial Equality
(CORE), and Student Non-Violent Coordinating Committee (SNCC) challenged the NAACP’s position
as the leading civil rights organization and questioned its legal-focused strategy. These newer groups
tended to prefer more confrontational approaches, including the use of direct action campaigns relying on
marches and demonstrations. The strategies of nonviolent resistance and civil disobedience, or the refusal
to obey an unjust law, had been effective in the campaign led by Mahatma Gandhi to liberate colonial India
from British rule in the 1930s and 1940s. Civil rights pioneers adopted these measures in the 1955–1956
Montgomery bus boycott. After Rosa Parks refused to give up her bus seat to a white person and was
arrested, a group of black women carried out a day-long boycott of Montgomery’s public transit system.
This boycott was then extended for over a year and overseen by union organizer E. D. Nixon. The effort
desegregated public transportation in that city.41
Direct action also took such forms as the sit-in campaigns to desegregate lunch counters that began in
Greensboro, North Carolina, in 1960, and the 1961 Freedom Rides in which black and white volunteers
rode buses and trains through the South to enforce a 1946 Supreme Court decision that desegregated
interstate transportation (Morgan v. Virginia).42 While such focused campaigns could be effective, they
often had little impact in places where they were not replicated. In addition, some of the campaigns led
to violence against both the campaigns’ leaders and ordinary people; Rosa Parks, a longtime NAACP
member and graduate of the Highlander Folk School for civil rights activists, whose actions had begun the
Montgomery boycott, received death threats, E. D. Nixon’s home was bombed, and the Freedom Riders
were attacked in Alabama.43
As the campaign for civil rights continued and gained momentum, President John F. Kennedy called for
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Congress to pass new civil rights legislation, which began to work its way through Congress in 1963.
The resulting law (pushed heavily and then signed by President Lyndon B. Johnson after Kennedy’s
assassination) was the Civil Rights Act of 1964, which had wide-ranging effects on U.S. society. Not
only did the act outlaw government discrimination and the unequal application of voting qualifications
by race, but it also, for the first time, outlawed segregation and other forms of discrimination by most
businesses that were open to the public, including hotels, theaters, and restaurants that were not private
clubs. It outlawed discrimination on the basis of race, ethnicity, religion, sex, or national origin by
most employers, and it created the Equal Employment Opportunity Commission (EEOC) to monitor
employment discrimination claims and help enforce this provision of the law. The provisions that affected
private businesses and employers were legally justified not by the Fourteenth Amendment’s guarantee of
equal protection of the laws but instead by Congress’s power to regulate interstate commerce.44
Even though the Civil Rights Act of 1964 had a monumental impact over the long term, it did not end
efforts by many southern whites to maintain the white-dominated political power structure in the region.
Progress in registering African American voters remained slow in many states despite increased federal
activity supporting it, so civil rights leaders including Martin Luther King, Jr. decided to draw the public
eye to the area where the greatest resistance to voter registration drives were taking place. The SCLC and
SNCC particularly focused their attention on the city of Selma, Alabama, which had been the site of violent
reactions against civil rights activities.
The organizations’ leaders planned a march from Selma to Montgomery in March 1965. Their first attempt
to march was violently broken up by state police and sheriff’s deputies (Figure 5.8). The second attempt
was aborted because King feared it would lead to a brutal confrontation with police and violate a court
order from a federal judge who had been sympathetic to the movement in the past. That night, three of the
marchers, white ministers from the north, were attacked and beaten with clubs by members of the Ku Klux
Klan; one of the victims died from his injuries. Televised images of the brutality against protesters and the
death of a minister led to greater public sympathy for the cause. Eventually, a third march was successful
in reaching the state capital of Montgomery.45

Figure 5.8 The police attack on civil rights demonstrators as they crossed the Edmund Pettus Bridge on their way
from Selma to Montgomery on March 7, 1965, is remembered as “Bloody Sunday.”
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Link to Learning
The 1987 PBS documentary Eyes on the Prize (http://worldchannel.org/
programs/eyes-on-the-prize/) won several Emmys and other awards for its
coverage of major events in the civil rights movement, including the Montgomery bus
boycott, the battle for school integration in Little Rock, the march from Selma to
Montgomery, and Martin Luther King, Jr.’s leadership of the march on Washington,
DC.

The events at Selma galvanized support in Congress for a follow-up bill solely dealing with the right to
vote. The Voting Rights Act of 1965 went beyond previous laws by requiring greater oversight of elections
by federal officials. Literacy and understanding tests, and other devices used to discriminate against voters
on the basis of race, were banned. The Voting Rights Act proved to have much more immediate and
dramatic effect than the laws that preceded it; what had been a fairly slow process of improving voter
registration and participation was replaced by a rapid increase of black voter registration rates—although
white registration rates increased over this period as well.46 To many people’s way of thinking, however,
the Supreme Court turned back the clocks when it gutted a core aspect of the Voting Rights Act in Shelby
County v. Holder (2013).47 No longer would states need federal approval to change laws and policies related
to voting. Indeed, many states with a history of voter discrimination quickly resumed restrictive practices
with laws requiring photo ID and limiting early voting. Some of the new restrictions are already being
challenged in the courts.48
Not all African Americans in the civil rights movement were comfortable with gradual change. Instead
of using marches and demonstrations to change people’s attitudes, calling for tougher civil rights laws,
or suing for their rights in court, they favored more immediate action that forced whites to give in to
their demands. Men like Malcolm X, the leader of the Nation of Islam, and groups like the Black Panthers
were willing to use violence to achieve their goals (Figure 5.9).49 These activists called for Black Power
and Black Pride, not assimilation into white society. Their position was attractive to many young African
Americans, especially after Martin Luther King, Jr. was assassinated in 1968.
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Figure 5.9 Martin Luther King, Jr. (left) and Malcolm X (right) adopted different approaches to securing civil rights for
African Americans. This occasion, a Senate debate of the Civil Rights Act of 1964, was the only time the two men
ever met.

CONTINUING CHALLENGES FOR AFRICAN AMERICANS
The civil rights movement for African Americans did not end with the passage of the Voting Rights Act
in 1965. For the last fifty years, the African American community has faced challenges related to both past
and current discrimination; progress on both fronts remains slow, uneven, and often frustrating.
Legacies of the de jure segregation of the past remain in much of the United States. Many African
Americans still live in predominantly black neighborhoods where their ancestors were forced by laws and
housing covenants to live.50 Even those who live in the suburbs, once largely white, tend to live in suburbs
that are mostly black.51 Some two million African American young people attend schools whose student
body is composed almost entirely of students of color.52 During the late 1960s and early 1970s, efforts
to tackle these problems were stymied by large-scale public opposition, not just in the South but across
the nation. Attempts to integrate public schools through the use of busing—transporting students from
one segregated neighborhood to another to achieve more racially balanced schools—were particularly
unpopular and helped contribute to “white flight” from cities to the suburbs.53 This white flight has
created de facto segregation, a form of segregation that results from the choices of individuals to live in
segregated communities without government action or support.
Today, a lack of high-paying jobs in many urban areas, combined with persistent racism, has trapped
many African Americans in poor neighborhoods. While the Civil Rights Act of 1964 created opportunities
for members of the black middle class to advance economically and socially, and to live in the same
neighborhoods as the white middle class did, their departure left many black neighborhoods mired in
poverty and without the strong community ties that existed during the era of legal segregation. Many of
these neighborhoods also suffered from high rates of crime and violence.54 Police also appear, consciously
or subconsciously, to engage in racial profiling: singling out blacks (and Latinos) for greater attention than
members of other racial and ethnic groups, as former FBI director James B. Comey has admitted.55 When
incidents of real or perceived injustice arise, as recently occurred after a series of deaths of young black
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men at the hands of police in Ferguson, Missouri; Staten Island, New York; and Baltimore, Maryland,
many African Americans turn to the streets to protest because they believe that politicians—white and
black alike—fail to pay sufficient attention to these problems.
The most serious concerns of the black community today appear to revolve around poverty resulting from
the legacies of slavery and Jim Crow. While the public mood may have shifted toward greater concern
about economic inequality in the United States, substantial policy changes to immediately improve the
economic standing of African Americans in general have not followed, that is, if government-based
policies and solutions are the answer. The Obama administration recently proposed new rules under the
Fair Housing Act that may, in time, lead to more integrated communities in the future.56 Meanwhile,
grassroots movements to improve neighborhoods and local schools have taken root in many black
communities across America, and perhaps in those movements is the hope for greater future progress.

Finding a Middle Ground
Affirmative Action
One of the major controversies regarding race in the United States today is related to affirmative action,
the practice of ensuring that members of historically disadvantaged or underrepresented groups have equal
access to opportunities in education, the workplace, and government contracting. The phrase affirmative action
originated in the Civil Rights Act of 1964 and Executive Order 11246, and it has drawn controversy ever since.
The Civil Rights Act of 1964 prohibited discrimination in employment, and Executive Order 11246, issued in
1965, forbade employment discrimination not only within the federal government but by federal contractors and
contractors and subcontractors who received government funds.
Clearly, African Americans, as well as other groups, have been subject to discrimination in the past and
present, limiting their opportunity to compete on a level playing field with those who face no such challenge.
Opponents of affirmative action, however, point out that many of its beneficiaries are ethnic minorities from
relatively affluent backgrounds, while whites and Asian Americans who grew up in poverty are expected to
succeed despite facing many of the same handicaps.
Because affirmative action attempts to redress discrimination on the basis of race or ethnicity, it is generally
subject to the strict scrutiny standard, which means the burden of proof is on the government to demonstrate
the necessity of racial discrimination to achieve a compelling governmental interest. In 1978, in Bakke v.
California, the Supreme Court upheld affirmative action and said that colleges and universities could consider
race when deciding whom to admit but could not establish racial quotas.57 In 2003, the Supreme Court
reaffirmed the Bakke decision in Grutter v. Bollinger, which said that taking race or ethnicity into account as
one of several factors in admitting a student to a college or university was acceptable, but a system setting
aside seats for a specific quota of minority students was not.58 All these issues are back under discussion
in the Supreme Court with the re-arguing of Fisher v. University of Texas.59 In Fisher v. University of Texas
(2013, known as Fisher I), University of Texas student Abigail Fisher brought suit to declare UT’s race-based
admissions policy as inconsistent with Grutter. The court did not see the UT policy that way and allowed it, so
long as it remained narrowly tailored and not quota-based. Fisher II (2016) was decided by a 4–3 majority. It
allowed race-based admissions, but required that the utility of such an approach had to be re-established on a
regular basis.
Should race be a factor in deciding who will be admitted to a particular college? Why or why not?
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5.3 The Fight for Women’s Rights
Learning Objectives
By the end of this section, you will be able to:
• Describe early efforts to achieve rights for women
• Explain why the Equal Rights Amendment failed to be ratified
• Describe the ways in which women acquired greater rights in the twentieth century
• Analyze why women continue to experience unequal treatment
Along with African Americans, women of all races and ethnicities have long been discriminated against
in the United States, and the women’s rights movement began at the same time as the movement to
abolish slavery in the United States. Indeed, the women’s movement came about largely as a result
of the difficulties women encountered while trying to abolish slavery. The trailblazing Seneca Falls
Convention for women’s rights was held in 1848, a few years before the Civil War. But the abolition and
African American civil rights movements largely eclipsed the women’s movement throughout most of the
nineteenth century. Women began to campaign actively again in the late nineteenth and early twentieth
centuries, and another movement for women’s rights began in the 1960s.

THE EARLY WOMEN’S RIGHTS MOVEMENT AND WOMEN’S SUFFRAGE
At the time of the American Revolution, women had few rights. Although single women were allowed to
own property, married women were not. When women married, their separate legal identities were erased
under the legal principle of coverture. Not only did women adopt their husbands’ names, but all personal
property they owned legally became their husbands’ property. Husbands could not sell their wives’ real
property—such as land or in some states slaves—without their permission, but they were allowed to
manage it and retain the profits. If women worked outside the home, their husbands were entitled to their
wages.60 So long as a man provided food, clothing, and shelter for his wife, she was not legally allowed to
leave him. Divorce was difficult and in some places impossible to obtain.61 Higher education for women
was not available, and women were barred from professional positions in medicine, law, and ministry.
Following the Revolution, women’s conditions did not improve. Women were not granted the right to
vote by any of the states except New Jersey, which at first allowed all taxpaying property owners to vote.
However, in 1807, the law changed to limit the vote to men.62 Changes in property laws actually hurt
women by making it easier for their husbands to sell their real property without their consent.
Although women had few rights, they nevertheless played an important role in transforming American
society. This was especially true in the 1830s and 1840s, a time when numerous social reform movements
swept across the United States. Many women were active in these causes, especially the abolition
movement and the temperance movement, which tried to end the excessive consumption of liquor. They
often found they were hindered in their efforts, however, either by the law or by widely held beliefs that
they were weak, silly creatures who should leave important issues to men.63 One of the leaders of the
early women’s movement, Elizabeth Cady Stanton (Figure 5.10), was shocked and angered when she
sought to attend an 1840 antislavery meeting in London, only to learn that women would not be allowed
to participate and had to sit apart from the men. At this convention, she made the acquaintance of another
American female abolitionist, Lucretia Mott (Figure 5.10), who was also appalled by the male reformers’
treatment of women.64
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Figure 5.10 Elizabeth Cady Stanton (a) and Lucretia Mott (b) both emerged from the abolitionist movement as
strong advocates of women’s rights.

In 1848, Stanton and Mott called for a women’s rights convention, the first ever held specifically to address
the subject, at Seneca Falls, New York. At the Seneca Falls Convention, Stanton wrote the Declaration of
Sentiments, which was modeled after the Declaration of Independence and proclaimed women were equal
to men and deserved the same rights. Among the rights Stanton wished to see granted to women was
suffrage, the right to vote. When called upon to sign the Declaration, many of the delegates feared that
if women demanded the right to vote, the movement would be considered too radical and its members
would become a laughingstock. The Declaration passed, but the resolution demanding suffrage was the
only one that did not pass unanimously.65
Along with other feminists (advocates of women’s equality), such as her friend and colleague Susan
B. Anthony, Stanton fought for rights for women besides suffrage, including the right to seek higher
education. As a result of their efforts, several states passed laws that allowed married women to retain
control of their property and let divorced women keep custody of their children.66 Amelia Bloomer,
another activist, also campaigned for dress reform, believing women could lead better lives and be more
useful to society if they were not restricted by voluminous heavy skirts and tight corsets.
The women’s rights movement attracted many women who, like Stanton and Anthony, were active
in either the temperance movement, the abolition movement, or both movements. Sarah and Angelina
Grimke, the daughters of a wealthy slaveholding family in South Carolina, became first abolitionists and
then women’s rights activists.67 Many of these women realized that their effectiveness as reformers was
limited by laws that prohibited married women from signing contracts and by social proscriptions against
women addressing male audiences. Without such rights, women found it difficult to rent halls in which to
deliver lectures or to hire printers to produce antislavery literature.
Following the Civil War and the abolition of slavery, the women’s rights movement fragmented. Stanton
and Anthony denounced the Fifteenth Amendment because it granted voting rights only to black men
and not to women of any race.68 The fight for women’s rights did not die, however. In 1869, Stanton
and Anthony formed the National Woman Suffrage Association (NWSA), which demanded that the
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Constitution be amended to grant the right to vote to all women. It also called for more lenient divorce laws
and an end to sex discrimination in employment. The less radical Lucy Stone formed the American Woman
Suffrage Association (AWSA) in the same year; AWSA hoped to win the suffrage for women by working
on a state-by-state basis instead of seeking to amend the Constitution.69 Four western states—Utah,
Colorado, Wyoming, and Idaho—did extend the right to vote to women in the late nineteenth century, but
no other states did.
Women were also granted the right to vote on matters involving liquor licenses, in school board elections,
and in municipal elections in several states. However, this was often done because of stereotyped beliefs
that associated women with moral reform and concern for children, not as a result of a belief in women’s
equality. Furthermore, voting in municipal elections was restricted to women who owned property.70
In 1890, the two suffragist groups united to form the National American Woman Suffrage Association
(NAWSA). To call attention to their cause, members circulated petitions, lobbied politicians, and held
parades in which hundreds of women and girls marched through the streets (Figure 5.11).

Figure 5.11 In October 1917, suffragists marched down Fifth Avenue in New York demanding the right to vote. They
carried a petition that had been signed by one million women.

The more radical National Woman’s Party (NWP), led by Alice Paul, advocated the use of stronger tactics.
The NWP held public protests and picketed outside the White House (Figure 5.12).71 Demonstrators were
often beaten and arrested, and suffragists were subjected to cruel treatment in jail. When some, like Paul,
began hunger strikes to call attention to their cause, their jailers force-fed them, an incredibly painful
and invasive experience for the women.72 Finally, in 1920, the triumphant passage of the Nineteenth
Amendment granted all women the right to vote.
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Figure 5.12 Members of the National Woman’s Party picketed outside the White House six days a week from
January 10, 1917, when President Woodrow Wilson took office, until June 4, 1919, when the Nineteenth Amendment
was passed by Congress. The protesters wore banners proclaiming the name of the institution of higher learning they
attended.

CIVIL RIGHTS AND THE EQUAL RIGHTS AMENDMENT
Just as the passage of the Thirteenth, Fourteenth, and Fifteenth Amendments did not result in equality for
African Americans, the Nineteenth Amendment did not end discrimination against women in education,
employment, or other areas of life, which continued to be legal. Although women could vote, they very
rarely ran for or held public office. Women continued to be underrepresented in the professions, and
relatively few sought advanced degrees. Until the mid-twentieth century, the ideal in U.S. society was
typically for women to marry, have children, and become housewives. Those who sought work for pay
outside the home were routinely denied jobs because of their sex and, when they did find employment,
were paid less than men. Women who wished to remain childless or limit the number of children they
had in order to work or attend college found it difficult to do so. In some states it was illegal to sell
contraceptive devices, and abortions were largely illegal and difficult for women to obtain.
A second women’s rights movement emerged in the 1960s to address these problems. Title VII of the
Civil Rights Act of 1964 prohibited discrimination in employment on the basis of sex as well as race,
color, national origin, and religion. Nevertheless, women continued to be denied jobs because of their
sex and were often sexually harassed at the workplace. In 1966, feminists who were angered by the lack
of progress made by women and by the government’s lackluster enforcement of Title VII organized the
National Organization for Women (NOW). NOW promoted workplace equality, including equal pay for
women, and also called for the greater presence of women in public office, the professions, and graduate
and professional degree programs.
NOW also declared its support for the Equal Rights Amendment (ERA), which mandated equal treatment
for all regardless of sex. The ERA, written by Alice Paul and Crystal Eastman, was first proposed to
Congress, unsuccessfully, in 1923. It was introduced in every Congress thereafter but did not pass both
the House and the Senate until 1972. The amendment was then sent to the states for ratification with a
deadline of March 22, 1979. Although many states ratified the amendment in 1972 and 1973, the ERA
still lacked sufficient support as the deadline drew near. Opponents, including both women and men,
argued that passage would subject women to military conscription and deny them alimony and custody
of their children should they divorce.73 In 1978, Congress voted to extend the deadline for ratification
to June 30, 1982. Even with the extension, however, the amendment failed to receive the support of the
required thirty-eight states; by the time the deadline arrived, it had been ratified by only thirty-five, some
of those had rescinded their ratifications, and no new state had ratified the ERA during the extension
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period (Figure 5.13).

Figure 5.13 The map shows which states supported the ERA and which did not. The dark blue states ratified the
amendment. The amendment was ratified but later rescinded in the light blue states and was ratified in only one
branch of the legislature in the yellow states. The ERA was never ratified by the purple states.

Although the ERA failed to be ratified, Title IX of the United States Education Amendments of 1972
passed into law as a federal statute (not as an amendment, as the ERA was meant to be). Title IX applies
to all educational institutions that receive federal aid and prohibits discrimination on the basis of sex in
academic programs, dormitory space, health-care access, and school activities including sports. Thus, if a
school receives federal aid, it cannot spend more funds on programs for men than on programs for women.

CONTINUING CHALLENGES FOR WOMEN
There is no doubt that women have made great progress since the Seneca Falls Convention. Today, more
women than men attend college, and they are more likely than men to graduate.74 Women are represented
in all the professions, and approximately half of all law and medical school students are women.75 Women
have held Cabinet positions and have been elected to Congress. They have run for president and vice
president, and three female justices currently serve on the Supreme Court. Women are also represented in
all branches of the military and can serve in combat. As a result of the 1973 Supreme Court decision in Roe
v. Wade, women now have legal access to abortion.76
Nevertheless, women are still underrepresented in some jobs and are less likely to hold executive positions
than are men. Many believe the glass ceiling, an invisible barrier caused by discrimination, prevents
women from rising to the highest levels of American organizations, including corporations, governments,
academic institutions, and religious groups. Women earn less money than men for the same work. As
of 2014, fully employed women earned seventy-nine cents for every dollar earned by a fully employed
man.77 Women are also more likely to be single parents than are men.78 As a result, more women live
below the poverty line than do men, and, as of 2012, households headed by single women are twice as
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likely to live below the poverty line than those headed by single men.79 Women remain underrepresented
in elective offices. As of April 2016, women held only about 20 percent of seats in Congress and only about
25 percent of seats in state legislatures.80
Women remain subject to sexual harassment in the workplace and are more likely than men to be the
victims of domestic violence. Approximately one-third of all women have experienced domestic violence;
one in five women is assaulted during her college years.81
Many in the United States continue to call for a ban on abortion, and states have attempted to restrict
women’s access to the procedure. For example, many states have required abortion clinics to meet the
same standards set for hospitals, such as corridor size and parking lot capacity, despite lack of evidence
regarding the benefits of such standards. Abortion clinics, which are smaller than hospitals, often cannot
meet such standards. Other restrictions include mandated counseling before the procedure and the need
for minors to secure parental permission before obtaining abortion services.82 Whole Woman’s Health v.
Hellerstedt (2016) cited the lack of evidence for the benefit of larger clinics and further disallowed two
Texas laws that imposed special requirements on doctors in order to perform abortions.83 Furthermore,
the federal government will not pay for abortions for low-income women except in cases of rape or incest
or in situations in which carrying the fetus to term would endanger the life of the mother.84
To address these issues, many have called for additional protections for women. These include laws
mandating equal pay for equal work. According to the doctrine of comparable worth, people should be
compensated equally for work requiring comparable skills, responsibilities, and effort. Thus, even though
women are underrepresented in certain fields, they should receive the same wages as men if performing
jobs requiring the same level of accountability, knowledge, skills, and/or working conditions, even though
the specific job may be different.
For example, garbage collectors are largely male. The chief job requirements are the ability to drive a
sanitation truck and to lift heavy bins and toss their contents into the back of truck. The average wage
for a garbage collector is $15.34 an hour.85 Daycare workers are largely female, and the average pay is
$9.12 an hour.86 However, the work arguably requires more skills and is a more responsible position.
Daycare workers must be able to feed, clean, and dress small children; prepare meals for them; entertain
them; give them medicine if required; and teach them basic skills. They must be educated in first aid
and assume responsibility for the children’s safety. In terms of the skills and physical activity required
and the associated level of responsibility of the job, daycare workers should be paid at least as much as
garbage collectors and perhaps more. Women’s rights advocates also call for stricter enforcement of laws
prohibiting sexual harassment, and for harsher punishment, such as mandatory arrest, for perpetrators of
domestic violence.
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Insider Perspective
Harry Burn and the Tennessee General Assembly
In 1918, the proposed Nineteenth Amendment to the Constitution, extending the right to vote to all adult
female citizens of the United States, was passed by both houses of Congress and sent to the states for
ratification. Thirty-six votes were needed. Throughout 1918 and 1919, the Amendment dragged through
legislature after legislature as pro- and anti-suffrage advocates made their arguments. By the summer of 1920,
only one more state had to ratify it before it became law. The Amendment passed through Tennessee’s state
Senate and went to its House of Representatives. Arguments were bitter and intense. Pro-suffrage advocates
argued that the amendment would reward women for their service to the nation during World War I and that
women’s supposedly greater morality would help to clean up politics. Those opposed claimed women would
be degraded by entrance into the political arena and that their interests were already represented by their
male relatives. On August 18, the amendment was brought for a vote before the House. The vote was closely
divided, and it seemed unlikely it would pass. But as a young anti-suffrage representative waited for his vote
to be counted, he remembered a note he had received from his mother that day. In it, she urged him, “Hurrah
and vote for suffrage!” At the last minute, Harry Burn abruptly changed his ballot. The amendment passed the
House by one vote, and eight days later, the Nineteenth Amendment was added to the Constitution.
How are women perceived in politics today compared to the 1910s? What were the competing arguments for
Harry Burn’s vote?

Link to Learning
The website for the Women’s National History Project
(https://www.openstaxcollege.org/l/29womnathispro) contains a variety of
resources for learning more about the women’s rights movement and women’s
history. It features a history of the women’s movement, a “This Day in Women’s
History” page, and quizzes to test your knowledge.

5.4 Civil Rights for Indigenous Groups: Native Americans, Alaskans,
and Hawaiians
Learning Objectives
By the end of this section, you will be able to:
• Outline the history of discrimination against Native Americans
• Describe the expansion of Native American civil rights from 1960 to 1990
• Discuss the persistence of problems Native Americans face today
Native Americans have long suffered the effects of segregation and discrimination imposed by the U.S.
government and the larger white society. Ironically, Native Americans were not granted the full rights
and protections of U.S. citizenship until long after African Americans and women were, with many having
to wait until the Nationality Act of 1940 to become citizens.87 This was long after the passage of the
Fourteenth Amendment in 1868, which granted citizenship to African Americans but not, the Supreme
Court decided in Elk v. Wilkins (1884), to Native Americans.88 White women had been citizens of the
United States since its very beginning even though they were not granted the full rights of citizenship.
Furthermore, Native Americans are the only group of Americans who were forcibly removed en masse
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from the lands on which they and their ancestors had lived so that others could claim this land and its
resources. This issue remains relevant today as can be seen in the recent protests of the Dakota Access
Pipeline, which have led to intense confrontations between those in charge of the pipeline and Native
Americans.

NATIVE AMERICANS LOSE THEIR LAND AND THEIR RIGHTS
From the very beginning of European settlement in North America, Native Americans were abused
and exploited. Early British settlers attempted to enslave the members of various tribes, especially in
the southern colonies and states.89 Following the American Revolution, the U.S. government assumed
responsibility for conducting negotiations with Indian tribes, all of which were designated as sovereign
nations, and regulating commerce with them. Because Indians were officially regarded as citizens of other
nations, they were denied U.S. citizenship.90
As white settlement spread westward over the course of the nineteenth century, Indian tribes were forced
to move from their homelands. Although the federal government signed numerous treaties guaranteeing
Indians the right to live in the places where they had traditionally farmed, hunted, or fished, land-hungry
white settlers routinely violated these agreements and the federal government did little to enforce them.91
In 1830, Congress passed the Indian Removal Act, which forced Native Americans to move west of the
Mississippi River.92 Not all tribes were willing to leave their land, however. The Cherokee in particular
resisted, and in the 1820s, the state of Georgia tried numerous tactics to force them from their territory.
Efforts intensified in 1829 after gold was discovered there. Wishing to remain where they were, the tribe
sued the state of Georgia.93 In 1831, the Supreme Court decided in Cherokee Nation v. Georgia that Indian
tribes were not sovereign nations, but also that tribes were entitled to their ancestral lands and could not
be forced to move from them.94
The next year, in Worcester v. Georgia, the Court ruled that whites could not enter tribal lands without
the tribe’s permission. White Georgians, however, refused to abide by the Court’s decision, and President
Andrew Jackson, a former Indian fighter, refused to enforce it.95 Between 1831 and 1838, members of
several southern tribes, including the Cherokees, were forced by the U.S. Army to move west along routes
shown in Figure 5.14. The forced removal of the Cherokees to Oklahoma Territory, which had been set
aside for settlement by displaced tribes and designated Indian Territory, resulted in the death of onequarter of the tribe’s population.96 The Cherokees remember this journey as the Trail of Tears.

178

Chapter 5 | Civil Rights

Figure 5.14 After the passage of the Indian Removal Act, the U.S. military forced the removal of the Cherokee,
Chickasaw, Choctaw, Creek, and Seminole from the Southeast to the western territory (present-day Oklahoma),
marching them along the routes shown here. The lines in yellow mark the routes taken by the Cherokee on the Trail
of Tears.

By the time of the Civil War, most Indian tribes had been relocated west of the Mississippi. However,
once large numbers of white Americans and European immigrants had also moved west after the Civil
War, Native Americans once again found themselves displaced. They were confined to reservations, which
are federal lands set aside for their use where non-Indians could not settle. Reservation land was usually
poor, however, and attempts to farm or raise livestock, not traditional occupations for most western tribes
anyway, often ended in failure. Unable to feed themselves, the tribes became dependent on the Bureau
of Indian Affairs (BIA) in Washington, DC, for support. Protestant missionaries were allowed to “adopt”
various tribes, to convert them to Christianity and thus speed their assimilation. In an effort to hasten this
process, Indian children were taken from their parents and sent to boarding schools, many of them run by
churches, where they were forced to speak English and abandon their traditional cultures.97
In 1887, the Dawes Severalty Act, another effort to assimilate Indians to white society, divided reservation
lands into individual allotments. Native Americans who accepted these allotments and agreed to sever
tribal ties were also given U.S. citizenship. All lands remaining after the division of reservations into
allotments were offered for sale by the federal government to white farmers and ranchers. As a result,
Indians swiftly lost control of reservation land.98 In 1898, the Curtis Act dealt the final blow to Indian
sovereignty by abolishing all tribal governments.99
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THE FIGHT FOR NATIVE AMERICAN RIGHTS
As Indians were removed from their tribal lands and increasingly saw their traditional cultures being
destroyed over the course of the nineteenth century, a movement to protect their rights began to grow.
Sarah Winnemucca (Figure 5.15), member of the Paiute tribe, lectured throughout the east in the 1880s in
order to acquaint white audiences with the injustices suffered by the western tribes.100 Lakota physician
Charles Eastman (Figure 5.15) also worked for Native American rights. In 1924, the Indian Citizenship
Act granted citizenship to all Native Americans born after its passage. Native Americans born before
the act took effect, who had not already become citizens as a result of the Dawes Severalty Act or
service in the army in World War I, had to wait until the Nationality Act of 1940 to become citizens.
In 1934, Congress passed the Indian Reorganization Act, which ended the division of reservation land
into allotments. It returned to Native American tribes the right to institute self-government on their
reservations, write constitutions, and manage their remaining lands and resources. It also provided funds
for Native Americans to start their own businesses and attain a college education.101

Figure 5.15 Sarah Winnemucca (a), called the “Paiute Princess” by the press, and Dr. Charles Eastman (b), of the
Lakota tribe, campaigned for Native American rights in the late nineteenth and early twentieth centuries. Winnemucca
wears traditional dress for a publicity photograph.

Despite the Indian Reorganization Act, conditions on the reservations did not improve dramatically. Most
tribes remained impoverished, and many Native Americans, despite the fact that they were now U.S.
citizens, were denied the right to vote by the states in which they lived. States justified this violation
of the Fifteenth Amendment by claiming that Native Americans might be U.S. citizens but were not
state residents because they lived on reservations. Other states denied Native Americans voting rights
if they did not pay taxes.102 Despite states’ actions, the federal government continued to uphold the
rights of tribes to govern themselves. Federal concern for tribal sovereignty was part of an effort on the
government’s part to end its control of, and obligations to, Indian tribes.103
In the 1960s, a modern Native American civil rights movement, inspired by the African American civil
rights movement, began to grow. In 1969, a group of Native American activists from various tribes, part of
a new Pan-Indian movement, took control of Alcatraz Island in San Francisco Bay, which had once been
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the site of a federal prison. Attempting to strike a blow for Red Power, the power of Native Americans
united by a Pan-Indian identity and demanding federal recognition of their rights, they maintained control
of the island for more than a year and a half. They claimed the land as compensation for the federal
government’s violation of numerous treaties and offered to pay for it with beads and trinkets. In January
1970, some of the occupiers began to leave the island. Some may have been disheartened by the accidental
death of the daughter of one of the activists. In May 1970, all electricity and telephone service to the island
was cut off by the federal government, and more of the occupiers began to leave. In June, the few people
remaining on the island were removed by the government. Though the goals of the activists were not
achieved, the occupation of Alcatraz had brought national attention to the concerns of Native American
activists.104
In 1973, members of the American Indian Movement (AIM), a more radical group than the occupiers
of Alcatraz, temporarily took over the offices of the Bureau of Indian Affairs in Washington, DC. The
following year, members of AIM and some two hundred Oglala Lakota supporters occupied the town of
Wounded Knee on the Lakota tribe’s Pine Ridge Reservation in South Dakota, the site of an 1890 massacre
of Lakota men, women, and children by the U.S. Army (Figure 5.16). Many of the Oglala were protesting
the actions of their half-white tribal chieftain, who they claimed had worked too closely with the BIA. The
occupiers also wished to protest the failure of the Justice Department to investigate acts of white violence
against Lakota tribal members outside the bounds of the reservation.
The occupation led to a confrontation between the Native American protestors and the FBI and U.S.
Marshals. Violence erupted; two Native American activists were killed, and a marshal was shot (Figure
5.16). After the second death, the Lakota called for an end to the occupation and negotiations began with
the federal government. Two of AIM’s leaders, Russell Means and Dennis Banks, were arrested, but the
case against them was later dismissed.105 Violence continued on the Pine Ridge Reservation for several
years after the siege; the reservation had the highest per capita murder rate in the United States. Two
FBI agents were among those who were killed. The Oglala blamed the continuing violence on the federal
government.106

Figure 5.16 A memorial stone (a) marks the spot of the mass grave of the Lakotas killed in the 1890 massacre at
Wounded Knee. The bullet-riddled car (b) of FBI agent Ronald Williams reveals the level of violence reached
during—and for years after—the 1973 occupation of the town.

This OpenStax book is available for free at http://cnx.org/content/col11995/1.15

Chapter 5 | Civil Rights

181

Link to Learning
The official website of the American Indian Movement
(https://www.openstaxcollege.org/l/29aimovement) provides information about
ongoing issues in Native American communities in both North and South America.

The current relationship between the U.S. government and Native American tribes was established by the
Indian Self-Determination and Education Assistance Act of 1975. Under the act, tribes assumed control
of programs that had formerly been controlled by the BIA, such as education and resource management,
and the federal government provided the funding.107 Many tribes have also used their new freedom from
government control to legalize gambling and to open casinos on their reservations. Although the states in
which these casinos are located have attempted to control gaming on Native American lands, the Supreme
Court and the Indian Gaming Regulatory Act of 1988 have limited their ability to do so.108 The 1978
American Indian Religious Freedom Act granted tribes the right to conduct traditional ceremonies and
rituals, including those that use otherwise prohibited substances like peyote cactus and eagle bones, which
can be procured only from vulnerable or protected species.109

ALASKA NATIVES AND NATIVE HAWAIIANS REGAIN SOME RIGHTS
Alaska Natives and Native Hawaiians suffered many of the same abuses as Native Americans, including
loss of land and forced assimilation. Following the discovery of oil in Alaska, however, the state, in an
effort to gain undisputed title to oil rich land, settled the issue of Alaska Natives’ land claims with the
passage of the Alaska Native Claims Settlement Act in 1971. According to the terms of the act, Alaska
Natives received 44 million acres of resource-rich land and more than $900 million in cash in exchange for
relinquishing claims to ancestral lands to which the state wanted title.110
Native Hawaiians also lost control of their land—nearly two million acres—after the Hawaiian Islands
were annexed by the United States in 1893. The indigenous population rapidly decreased in number, and
white settlers tried to erase all trace of traditional Hawaiian culture. Two acts passed by Congress in 1900
and 1959, when the territory was granted statehood, returned slightly more than one million acres of
federally owned land to the state of Hawaii. The state was to hold it in trust and use profits from the land
to improve the condition of Native Hawaiians.111
In September 2015, the U.S. Department of Interior, the same department that contains the Bureau of
Indian Affairs, created guidelines for Native Hawaiians who wish to govern themselves in a relationship
with the federal government similar to that established with Native American and Alaska Native tribes.
Such a relationship would grant Native Hawaiians power to govern themselves while remaining U.S.
citizens. Voting began in fall 2015 for delegates to a constitutional convention that would determine
whether or not such a relationship should exist between Native Hawaiians and the federal government.112
When non-Native Hawaiians and some Native Hawaiians brought suit on the grounds that, by allowing
only Native Hawaiians to vote, the process discriminated against members of other ethnic groups, a
federal district court found the election to be legal. However, the Supreme Court has ordered that votes
not be counted until an appeal of the lower court’s decision be heard by the Ninth U.S. Circuit Court of
Appeals.113
Despite significant advances, American Indians, Alaska Natives, and Native Hawaiians still trail behind
U.S. citizens of other ethnic backgrounds in many important areas. These groups continue to suffer
widespread poverty and high unemployment. Some of the poorest counties in the United States are
those in which Native American reservations are located. These minorities are also less likely than
white Americans, African Americans, or Asian Americans to complete high school or college.114 Many
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American Indian and Alaskan tribes endure high rates of infant mortality, alcoholism, and suicide.115
Native Hawaiians are also more likely to live in poverty than whites in Hawaii, and they are more likely
than white Hawaiians to be homeless or unemployed.116

5.5 Equal Protection for Other Groups
Learning Objectives
By the end of this section, you will be able to:
• Discuss the discrimination faced by Hispanic/Latino Americans and Asian Americans
• Describe the influence of the African American civil rights movement on Hispanic/Latino, Asian
American, and LGBT civil rights movements
• Describe federal actions to improve opportunities for people with disabilities
• Describe discrimination faced by religious minorities
Many groups in American society have faced and continue to face challenges in achieving equality,
fairness, and equal protection under the laws and policies of the federal government and/or the states.
Some of these groups are often overlooked because they are not as large of a percentage of the U.S.
population as women or African Americans, and because organized movements to achieve equality for
them are relatively young. This does not mean, however, that the discrimination they face has not been as
longstanding or as severe.

HISPANIC/LATINO CIVIL RIGHTS
Hispanics and Latinos in the United States have faced many of the same problems as African Americans
and Native Americans. Although the terms Hispanic and Latino are often used interchangeably, they are
not the same. Hispanic usually refers to native speakers of Spanish. Latino refers to people who come from,
or whose ancestors came from, Latin America. Not all Hispanics are Latinos. Latinos may be of any race
or ethnicity; they may be of European, African, Native American descent, or they may be of mixed ethnic
background. Thus, people from Spain are Hispanic but are not Latino.117
Many Latinos became part of the U.S. population following the annexation of Texas by the United States in
1845 and of California, Arizona, New Mexico, Nevada, Utah, and Colorado following the War with Mexico
in 1848. Most were subject to discrimination and could find employment only as poorly paid migrant
farm workers, railroad workers, and unskilled laborers.118 The Spanish-speaking population of the United
States increased following the Spanish-American War in 1898 with the incorporation of Puerto Rico as a
U.S. territory. In 1917, during World War I, the Jones Act granted U.S. citizenship to Puerto Ricans.
In the early twentieth century, waves of violence aimed at Mexicans and Mexican Americans swept the
Southwest. Mexican Americans in Arizona and in parts of Texas were denied the right to vote, which
they had previously possessed, and Mexican American children were barred from attending AngloAmerican schools. During the Great Depression of the 1930s, Mexican immigrants and many Mexican
Americans, both U.S.-born and naturalized citizens, living in the Southwest and Midwest were deported
by the government so that Anglo-Americans could take the jobs that they had once held.119 When the
United States entered World War II, however, Mexicans were invited to immigrate to the United States
as farmworkers under the Bracero (bracero meaning “manual laborer” in Spanish) Program to make it
possible for these American men to enlist in the armed services.120
Mexican Americans and Puerto Ricans did not passively accept discriminatory treatment, however. In
1903, Mexican farmworkers joined with Japanese farmworkers, who were also poorly paid, to form the
first union to represent agricultural laborers. In 1929, Latino civil rights activists formed the League of
United Latin American Citizens (LULAC) to protest against discrimination and to fight for greater rights
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for Latinos.121
Just as in the case of African Americans, however, true civil rights advances for Hispanics and Latinos
did not take place until the end of World War II. Hispanic and Latino activists targeted the same racist
practices as did African Americans and used many of the same tactics to end them. In 1946, Mexican
American parents in California, with the assistance of the NAACP, sued several California school districts
that forced Mexican and Mexican American children to attend segregated schools. In the case of Mendez v.
Westminster (1947), the Court of Appeals for the Ninth Circuit Court held that the segregation of Mexican
and Mexican American students into separate schools was unconstitutional.122
Although Latinos made some civil rights advances in the decades following World War II, discrimination
continued. Alarmed by the large number of undocumented Mexicans crossing the border into the United
States in the 1950s, the United States government began Operation Wetback (wetback is a derogatory term
for Mexicans living unofficially in the United States). From 1953 to 1958, more than three million Mexican
immigrants, and some Mexican Americans as well, were deported from California, Texas, and Arizona.123
To limit the entry of Hispanic and Latino immigrants to the United States, in 1965 Congress imposed an
immigration quota of 120,000 newcomers from the Western Hemisphere.
At the same time that the federal government sought to restrict Hispanic and Latino immigration to the
United States, the Mexican American civil rights movement grew stronger and more radical, just as the
African American civil rights movement had done. While African Americans demanded Black Power and
called for Black Pride, young Mexican American civil rights activists called for Brown Power and began to
refer to themselves as Chicanos, a term disliked by many older, conservative Mexican Americans, in order
to stress their pride in their hybrid Spanish-Native American cultural identity.124 Demands by Mexican
American activists often focused on improving education for their children, and they called upon school
districts to hire teachers and principals who were bilingual in English and Spanish, to teach Mexican and
Mexican American history, and to offer instruction in both English and Spanish for children with limited
ability to communicate in English.125

Milestone
East L.A. Student Walkouts
In March 1968, Chicano students at five high schools in East Los Angeles went on strike to demand better
education for students of Mexican ancestry. Los Angeles schools did not allow Latino students to speak
Spanish in class and gave no place to study Mexican history in the curriculum. Guidance counselors also
encouraged students, regardless of their interests or ability, to pursue vocational careers instead of setting their
sights on college. Some students were placed in classes for the mentally challenged even though they were of
normal intelligence. As a result, the dropout rate among Mexican American students was very high.
School administrators refused to meet with the student protestors to discuss their grievances. After a week,
police were sent in to end the strike. Thirteen of the organizers of the walkout were arrested and charged with
conspiracy to disturb the peace. After Sal Castro, a teacher who had led the striking students, was dismissed
from his job, activists held a sit-in at school district headquarters until Castro was reinstated. Student protests
spread across the Southwest, and in response many schools did change. That same year, Congress passed
the Bilingual Education Act, which required school districts with large numbers of Hispanic or Latino students
to provide instruction in Spanish.126
Bilingual education remains controversial, even among Hispanics and Latinos. What are some arguments they
might raise both for and against it? Are these different from arguments coming from whites?

Mexican American civil rights leaders were active in other areas as well. Throughout the 1960s, Cesar
Chavez and Dolores Huerta fought for the rights of Mexican American agricultural laborers through their
organization, the United Farm Workers (UFW), a union for migrant workers they founded in 1962. Chavez,
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Huerta, and the UFW proclaimed their solidarity with Filipino farm workers by joining them in a strike
against grape growers in Delano, California, in 1965. Chavez consciously adopted the tactics of the African
American civil rights movement. In 1965, he called upon all U.S. consumers to boycott California grapes
(Figure 5.17), and in 1966, he led the UFW on a 300-mile march to Sacramento, the state capital, to bring
the state farm workers’ problems to the attention of the entire country. The strike finally ended in 1970
when the grape growers agreed to give the pickers better pay and benefits.127

Figure 5.17 Protestors picket a grocery store in 1973, urging consumers not to buy grapes or lettuce picked by
underpaid farm workers (a). The boycott, organized by Cesar Chavez and the United Farm Workers using the slogan
“Sí se puede” or “Yes, it can be done!” (b), ultimately forced California growers to improve conditions for migrant
laborers.

As Latino immigration to the United States increased in the late twentieth and early twenty-first centuries,
discrimination also increased in many places. In 1994, California voters passed Proposition 187. The
proposition sought to deny non-emergency health services, food stamps, welfare, and Medicaid to
undocumented immigrants. It also banned children from attending public school unless they could present
proof that they and their parents were legal residents of the United States. A federal court found it
unconstitutional in 1997 on the grounds that the law’s intention was to regulate immigration, a power held
only by the federal government.128
In 2005, discussion began in Congress on proposed legislation that would make it a felony to enter the
United States illegally or to give assistance to anyone who had done so. Although the bill quickly died, on
May 1, 2006, hundreds of thousands of people, primarily Latinos, staged public demonstrations in major
U.S. cities, refusing to work or attend school for one day.129 The protestors claimed that people seeking
a better life should not be treated as criminals and that undocumented immigrants already living in the
United States should have the opportunity to become citizens.
Following the failure to make undocumented immigration a felony under federal law, several states
attempted to impose their own sanctions on illegal immigration. In April 2010, Arizona passed a law that
made illegal immigration a state crime. The law also forbade undocumented immigrants from seeking
work and allowed law enforcement officers to arrest people suspected of being in the U.S. illegally.
Thousands protested the law, claiming that it encouraged racial profiling. In 2012, in Arizona v. United
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States, the U.S. Supreme Court struck down those provisions of the law that made it a state crime to reside
in the United States illegally, forbade undocumented immigrants to take jobs, and allowed the police to
arrest those suspected of being illegal immigrants.130 The court, however, upheld the authority of the
police to ascertain the immigration status of someone suspected of being an undocumented alien if the
person had been stopped or arrested by the police for other reasons.131
Today, Latinos constitute the largest minority group in the United States. They also have one of the
highest birth rates of any ethnic group.132 Although Hispanics lag behind whites in terms of income
and high school graduation rates, they are enrolling in college at higher rates than whites.133 Topics that
remain at the forefront of public debate today include immigration reform, the DREAM Act (a proposal
for granting undocumented immigrants permanent residency in stages), and court action on President
Obama’s executive orders on immigration.

ASIAN AMERICAN CIVIL RIGHTS
Because Asian Americans are often stereotypically regarded as “the model minority” (because it is
assumed they are generally financially successful and do well academically), it is easy to forget that they
have also often been discriminated against and denied their civil rights. Indeed, in the nineteenth century,
Asians were among the most despised of all immigrant groups and were often subjected to the same
laws enforcing segregation and forbidding interracial marriage as were African Americans and American
Indians.
The Chinese were the first large group of Asians to immigrate to the United States. They arrived in large
numbers in the mid-nineteenth century to work in the mining industry and on the Central Pacific Railroad.
Others worked as servants or cooks or operated laundries. Their willingness to work for less money
than whites led white workers in California to call for a ban on Chinese immigration. In 1882, Congress
passed the Chinese Exclusion Act, which prevented Chinese from immigrating to the United States for ten
years and prevented Chinese already in the country from becoming citizens (Figure 5.18). In 1892, the
Geary Act extended the ban on Chinese immigration for another ten years. In 1913, California passed a
law preventing all Asians, not just the Chinese, from owning land. With the passage of the Immigration
Act of 1924, all Asians, with the exception of Filipinos, were prevented from immigrating to the United
States or becoming naturalized citizens. Laws in several states barred marriage between Chinese and white
Americans, and some cities with large Asian populations required Asian children to attend segregated
schools.134
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Figure 5.18 The cartoon shows a Chinese laborer, the personification of industry and sobriety, outside the “Golden
Gate of Liberty.” The Chinese Exclusion Act of 1882 has barred him from entering the country, while communists and
“hoodlums” are allowed in.

During World War II, citizens of Japanese descent living on the West Coast, whether naturalized
immigrants or Japanese Americans born in the United States, were subjected to the indignity of being
removed from their communities and interned under Executive Order 9066 (Figure 5.19). The reason was
fear that they might prove disloyal to the United States and give assistance to Japan. Although Italians
and Germans suspected of disloyalty were also interned by the U.S. government, only the Japanese were
imprisoned solely on the basis of their ethnicity. None of the more than 110,000 Japanese and Japanese
Americans internees was ever found to have committed a disloyal act against the United States, and many
young Japanese American men served in the U.S. army during the war.135 Although Japanese American
Fred Korematsu challenged the right of the government to imprison law-abiding citizens, the Supreme
Court decision in the 1944 case of Korematsu v. United States upheld the actions of the government as a
necessary precaution in a time of war.136 When internees returned from the camps after the war was over,
many of them discovered that the houses, cars, and businesses they had left behind, often in the care of
white neighbors, had been sold or destroyed.137
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Figure 5.19 Japanese Americans displaced from their homes by the U.S. government during World War II stand in
line outside the mess hall at a relocation center in San Bruno, California, on April 29, 1942.

Link to Learning
Explore the resources at Japanese American Internment
(https://www.openstaxcollege.org/l/29japanamerint) and Digital History
(https://www.openstaxcollege.org/l/29digitalhist) to learn more about experiences
of Japanese Americans during World War II.

The growth of the African American, Chicano, and Native American civil rights movements in the 1960s
inspired many Asian Americans to demand their own rights. Discrimination against Asian Americans,
regardless of national origin, increased during the Vietnam War. Ironically, violence directed
indiscriminately against Chinese, Japanese, Koreans, and Vietnamese caused members of these groups to
unite around a shared pan-Asian identity, much as Native Americans had in the Pan-Indian movement.
In 1968, students of Asian ancestry at the University of California at Berkeley formed the Asian American
Political Alliance. Asian American students also joined Chicano, Native American, and African American
students to demand that colleges offer ethnic studies courses.138 In 1974, in the case of Lau v. Nichols,
Chinese American students in San Francisco sued the school district, claiming its failure to provide them
with assistance in learning English denied them equal educational opportunities.139 The Supreme Court
found in favor of the students.
The Asian American movement is no longer as active as other civil rights movements are. Although
discrimination persists, Americans of Asian ancestry are generally more successful than members of other
ethnic groups. They have higher rates of high school and college graduation and higher average income
than other groups.140 Although educational achievement and economic success do not protect them from
discrimination, it does place them in a much better position to defend their rights.

THE FIGHT FOR CIVIL RIGHTS IN THE LGBT COMMUNITY
Laws against homosexuality, which was regarded as a sin and a moral failing, existed in most states
throughout the nineteenth and twentieth centuries. By the late nineteenth century, homosexuality had
come to be regarded as a form of mental illness as well as a sin, and gay men were often erroneously
believed to be pedophiles.141 As a result, lesbians, gay men, bisexuals, and transgender people, collectively
known as the LGBT community, had to keep their sexual orientation hidden or “closeted.” Secrecy became
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even more important in the 1950s, when fear of gay men increased and the federal government believed
they could be led into disloyal acts either as a result of their “moral weakness” or through blackmail by
Soviet agents. As a result, many men lost or were denied government jobs. Fears of lesbians also increased
after World War II as U.S. society stressed conformity to traditional gender roles and the importance of
marriage and childrearing.142
The very secrecy in which lesbian, gay, bisexual, and transgender people had to live made it difficult for
them to organize to fight for their rights as other, more visible groups had done. Some organizations did
exist, however. The Mattachine Society, established in 1950, was one of the first groups to champion the
rights of gay men. Its goal was to unite gay men who otherwise lived in secrecy and to fight against abuse.
The Mattachine Society often worked with the Daughters of Bilitis, a lesbian rights organization. Among
the early issues targeted by the Mattachine Society was police entrapment of male homosexuals.143
In the 1960s, the gay and lesbian rights movements began to grow more radical, in a manner similar to
other civil rights movements. In 1962, gay Philadelphians demonstrated in front of Independence Hall. In
1966, transgender prostitutes who were tired of police harassment rioted in San Francisco. In June 1969,
gay men, lesbians, and transgender people erupted in violence when New York City police attempted to
arrest customers at a gay bar in Greenwich Village called the Stonewall Inn. The patrons’ ability to resist
arrest and fend off the police inspired many members of New York’s LGBT community, and the riots
persisted over several nights. New organizations promoting LGBT rights that emerged after Stonewall
were more radical and confrontational than the Mattachine Society and the Daughters of Bilitis had been.
These groups, like the Gay Activists Alliance and the Gay Liberation Front, called not just for equality
before the law and protection against abuse but also for “liberation,” Gay Power, and Gay Pride.144
Although LGBT people gained their civil rights later than many other groups, changes did occur beginning
in the 1970s, remarkably quickly when we consider how long other minority groups had fought for
their rights. In 1973, the American Psychological Association ended its classification of homosexuality
as a mental disorder. In 1994, the U.S. military adopted the policy of “Don’t ask, don’t tell.” This act,
Department of Defense Directive 1304.26, officially prohibited discrimination against suspected gays,
lesbians, and bisexuals by the U.S. military. It also prohibited superior officers from asking about or
investigating the sexual orientation of those below them in rank.145 However, those gays, lesbians, and
bisexuals who spoke openly about their sexual orientation were still subject to dismissal because it
remained illegal for anyone except heterosexuals to serve in the armed forces. The policy ended in 2011,
and now gays, lesbians, and bisexuals may serve openly in the military.146 In 2006, in the case of Lawrence
v. Texas, the Supreme Court ruled unconstitutional state laws that criminalized sexual intercourse between
consenting adults of the same sex.147
Beginning in 2000, several states made it possible for same-sex couples to enter into legal relationships
known as civil unions or domestic partnerships. These arrangements extended many of the same
protections enjoyed by heterosexual married couples to same-sex couples. LGBT activists, however,
continued to fight for the right to marry. Same-sex marriages would allow partners to enjoy exactly
the same rights as married heterosexual couples and accord their relationships the same dignity and
importance. In 2004, Massachusetts became the first state to grant legal status to same-sex marriage. Other
states quickly followed. This development prompted a backlash among many religious conservatives,
who considered homosexuality a sin and argued that allowing same-sex couples to marry would lessen
the value and sanctity of heterosexual marriage. Many states passed laws banning same-sex marriage,
and many gay and lesbian couples challenged these laws, successfully, in the courts. Finally, in Obergefell
v. Hodges, the Supreme Court overturned state bans and made same-sex marriage legal throughout the
United States on June 26, 2015 (Figure 5.20).148
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Figure 5.20 Supporters of marriage equality celebrate outside the Supreme Court on June 26, 2015, following the
announcement of the Court’s decision in Obergefell v. Hodges declaring same-sex marriage a constitutional right
under the Fourteenth Amendment. (credit: Matt Popovich)

The legalization of same-sex marriage throughout the United States led some people to feel their religious
beliefs were under attack, and many religiously conservative business owners have refused to
acknowledge LBGT rights or the legitimacy of same-sex marriages. Following swiftly upon the heels of
the Obergefell ruling, the Indiana legislature passed a Religious Freedom Restoration Act (RFRA). Congress
had already passed such a law in 1993; it was intended to extend protection to minority religions, such as
by allowing rituals of the Native American Church. However, the Supreme Court in City of Boerne v. Flores
(1997) ruled that the 1993 law applied only to the federal government and not to state governments.149
Thus several state legislatures later passed their own Religious Freedom Restoration Acts. These laws
state that the government cannot “substantially burden an individual’s exercise of religion” unless it
would serve a “compelling governmental interest” to do so. They allow individuals, which also include
businesses and other organizations, to discriminate against others, primarily same-sex couples and LGBT
people, if the individual’s religious beliefs are opposed to homosexuality.
LGBT Americans still encounter difficulties in other areas as well. Discrimination continues in housing
and employment, although federal courts are increasingly treating employment discrimination against
transgender people as a form of sex discrimination prohibited by the Civil Rights Act of 1964. The federal
Department of Housing and Urban Development has also indicated that refusing to rent or sell homes to
transgendered people may be considered sex discrimination.150 Violence against members of the LGBT
community remains a serious problem; this violence occurs on the streets and in their homes.151 The
enactment of the Matthew Shepard and James Byrd Jr. Hate Crimes Prevention Act, also known as the
Matthew Shepard Act, in 2009 made it a federal hate crime to attack someone based on his or her gender,
gender identity, sexual orientation, or disability and made it easier for federal, state, and local authorities
to investigate hate crimes, but it has not necessarily made the world safer for LGBT Americans.

CIVIL RIGHTS AND THE AMERICANS WITH DISABILITIES ACT
People with disabilities make up one of the last groups whose civil rights have been recognized. For a
long time, they were denied employment and access to public education, especially if they were mentally
or developmentally challenged. Many were merely institutionalized. A eugenics movement in the United
States in the late nineteenth and early to mid-twentieth centuries sought to encourage childbearing among
physically and mentally fit whites and discourage it among those with physical or mental disabilities.
Many states passed laws prohibiting marriage among people who had what were believed to be hereditary
“defects.” Among those affected were people who were blind or deaf, those with epilepsy, people with
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mental or developmental disabilities, and those suffering mental illnesses. In some states, programs
existed to sterilize people considered “feeble minded” by the standards of the time, without their will
or consent.152 When this practice was challenged by a “feeble-minded” woman in a state institution
in Virginia, the Supreme Court, in the 1927 case of Buck v. Bell, upheld the right of state governments
to sterilize those people believed likely to have children who would become dependent upon public
welfare.153 Some of these programs persisted into the 1970s, as Figure 5.21 shows.154

Figure 5.21 The map shows the number of sterilizations performed by the state in each of the counties of North
Carolina between July 1946 and June 1968. Nearly five hundred sterilizations took place during this time period in the
purple county.

By the 1970s, however, concern for extending equal opportunities to all led to the passage of two important
acts by Congress. In 1973, the Rehabilitation Act made it illegal to discriminate against people with
disabilities in federal employment or in programs run by federal agencies or receiving federal funding.
This was followed by the Education for all Handicapped Children Act of 1975, which required public
schools to educate children with disabilities. The act specified that schools consult with parents to create
a plan tailored for each child’s needs that would provide an educational experience as close as possible to
that received by other children.
In 1990, the Americans with Disabilities Act (ADA) greatly expanded opportunities and protections for
people of all ages with disabilities. It also significantly expanded the categories and definition of disability.
The ADA prohibits discrimination in employment based on disability. It also requires employers to make
reasonable accommodations available to workers who need them. Finally, the ADA mandates that public
transportation and public accommodations be made accessible to those with disabilities. The Act was
passed despite the objections of some who argued that the cost of providing accommodations would be
prohibitive for small businesses.
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Link to Learning
The community of people with disabilities is well organized in the twenty-first century,
as evidenced by the considerable network of disability rights organizations
(https://www.openstaxcollege.org/l/29natdisrightor) in the United States.

THE RIGHTS OF RELIGIOUS MINORITIES
The right to worship as a person chooses was one of the reasons for the initial settlement of the United
States. Thus, it is ironic that many people throughout U.S. history have been denied their civil rights
because of their status as members of a religious minority. Beginning in the early nineteenth century
with the immigration of large numbers of Irish Catholics to the United States, anti-Catholicism became a
common feature of American life and remained so until the mid-twentieth century. Catholic immigrants
were denied jobs, and in the 1830s and 1840s anti-Catholic literature accused Catholic priests and nuns
of committing horrific acts. Anti-Mormon sentiment was also quite common, and Mormons were accused
of kidnapping women and building armies for the purpose of dominating their non-Mormon neighbors.
At times, these fears led to acts of violence. A convent in Charlestown, Massachusetts, was burned to
the ground in 1834.155 In 1844, Joseph Smith, the founder of the Mormon religion, and his brother were
murdered by a mob in Illinois.156
For many years, American Jews faced discrimination in employment, education, and housing based on
their religion. Many of the restrictive real estate covenants that prohibited people from selling their homes
to African Americans also prohibited them from selling to Jews, and a “gentlemen’s agreement” among the
most prestigious universities in the United States limited the number of Jewish students accepted. Indeed,
a tradition of confronting discrimination led many American Jews to become actively involved in the civil
rights movements for women and African Americans.157
Today, open discrimination against Jews in the United States is less common, although anti-Semitic
sentiments still remain. In the twenty-first century, especially after the September 11 attacks, Muslims are
the religious minority most likely to face discrimination. Although Title VII of the Civil Rights Act of 1964
prevents employment discrimination on the basis of religion and requires employers to make reasonable
accommodations so that employees can engage in religious rituals and practices, Muslim employees are
often discriminated against. Often the source of controversy is the wearing of head coverings by observant
Muslims, which some employers claim violates uniform policies or dress codes, even when non-Muslim
coworkers are allowed to wear head coverings that are not part of work uniforms.158 Hate crimes against
Muslims have also increased since 9/11, and many Muslims believe they are subject to racial profiling by
law enforcement officers who suspect them of being terrorists.159
In another irony, many Christians have recently argued that they are being deprived of their rights because
of their religious beliefs and have used this claim to justify their refusal to acknowledge the rights of others.
The owner of Hobby Lobby Stores, for example, a conservative Christian, argued that his company’s
health-care plan should not have to pay for contraception because his religious beliefs are opposed to
the practice. In 2014, in the case of Burwell v. Hobby Lobby Stores, Inc., the Supreme Court ruled in his
favor.160 As discussed earlier, many conservative Christians have also argued that they should not have to
recognize same-sex marriages because they consider homosexuality to be a sin.
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Key Terms
affirmative action the use of programs and policies designed to assist groups that have historically been
subject to discrimination
American Indian Movement (AIM) the Native American civil rights group responsible for the
occupation of Wounded Knee, South Dakota, in 1973
black codes laws passed immediately after the Civil War that discriminated against freed slaves and
other blacks and deprived them of their rights
Brown v. Board of Education the 1954 Supreme Court ruling that struck down Plessy v. Ferguson and
declared segregation and “separate but equal” to be unconstitutional in public education
Chicano a term adopted by some Mexican American civil rights activists to describe themselves and
those like them
civil disobedience an action taken in violation of the letter of the law to demonstrate that the law is
unjust
comparable worth a doctrine calling for the same pay for workers whose jobs require the same level of
education, responsibility, training, or working conditions
coverture a legal status of married women in which their separate legal identities were erased
de facto segregation segregation that results from the private choices of individuals
de jure segregation segregation that results from government discrimination
direct action civil rights campaigns that directly confronted segregationist practices through public
demonstrations
disenfranchisement the revocation of someone’s right to vote
equal protection clause a provision of the Fourteenth Amendment that requires the states to treat all
residents equally under the law
Equal Rights Amendment (ERA) the proposed amendment to the Constitution that would have
prohibited all discrimination based on sex
glass ceiling an invisible barrier caused by discrimination that prevents women from rising to the
highest levels of an organization—including corporations, governments, academic institutions, and
religious organizations
grandfather clause the provision in some southern states that allowed illiterate whites to vote because
their ancestors had been able to vote before the Fifteenth Amendment was ratified
hate crime harassment, bullying, or other criminal acts directed against someone because of bias against
that person’s sex, gender, sexual orientation, religion, race, ethnicity, or disability
intermediate scrutiny the standard used by the courts to decide cases of discrimination based on gender
and sex; burden of proof is on the government to demonstrate an important governmental interest is at
stake in treating men differently from women
Jim Crow laws state and local laws that promoted racial segregation and undermined black voting rights
in the south after Reconstruction
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literacy tests tests that required the prospective voter in some states to be able to read a passage of text
and answer questions about it; often used as a way to disenfranchise racial or ethnic minorities
Plessy v. Ferguson the 1896 Supreme Court ruling that allowed “separate but equal” racial segregation
under the equal protection clause of the Fourteenth Amendment
poll tax annual tax imposed by some states before a person was allowed to vote
rational basis test the standard used by the courts to decide most forms of discrimination; the burden of
proof is on those challenging the law or action to demonstrate there is no good reason for treating them
differently from other citizens
Reconstruction the period from 1865 to 1877 during which the governments of Confederate states were
reorganized prior to being readmitted to the Union
Stonewall Inn a bar in Greenwich Village, New York, where the modern Gay Pride movement began
after rioters protested the police treatment of the LGBT community there
strict scrutiny the standard used by the courts to decide cases of discrimination based on race, ethnicity,
national origin, or religion; burden of proof is on the government to demonstrate a compelling
governmental interest is at stake and no alternative means are available to accomplish its goals
Title IX the section of the U.S. Education Amendments of 1972 that prohibits discrimination in education
on the basis of sex
Trail of Tears the name given to the forced migration of the Cherokees from Georgia to Oklahoma in
1838–1839
understanding tests tests requiring prospective voters in some states to be able to explain the meaning of
a passage of text or to answer questions related to citizenship; often used as a way to disenfranchise black
voters
white primary a primary election in which only whites are allowed to vote

Summary
5.1 What Are Civil Rights and How Do We Identify Them?
The equal protection clause of the Fourteenth Amendment gives all people and groups in the United
States the right to be treated equally regardless of individual attributes. That logic has been expanded in
the twenty-first century to cover attributes such as race, color, ethnicity, sex, gender, sexual orientation,
religion, and disability. People may still be treated unequally by the government, but only if there is at least
a rational basis for it, such as a disability that makes a person unable to perform the essential functions
required by a job, or if a person is too young to be trusted with an important responsibility, like driving
safely. If the characteristic on which discrimination is based is related to sex, race, or ethnicity, the reason
for it must serve, respectively, an important government interest or a compelling government interest.
5.2 The African American Struggle for Equality
Following the Civil War and the freeing of all slaves by the Thirteenth Amendment, a Republican Congress
hoped to protect the freedmen from vengeful southern whites by passing the Fourteenth and Fifteenth
Amendments, granting them citizenship and guaranteeing equal protection under the law and the right
to vote (for black men). The end of Reconstruction, however, allowed white Southerners to regain control
of the South’s political and legal system and institute openly discriminatory Jim Crow laws. While some
early efforts to secure civil rights were successful, the greatest gains came after World War II. Through a
combination of lawsuits, Congressional acts, and direct action (such as President Truman’s executive order
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to desegregate the U.S. military), African Americans regained their voting rights and were guaranteed
protection against discrimination in employment. Schools and public accommodations were desegregated.
While much has been achieved, the struggle for equal treatment continues.
5.3 The Fight for Women’s Rights
At the time of the Revolution and for many decades following it, married women had no right to
control their own property, vote, or run for public office. Beginning in the 1840s, a women’s movement
began among women who were active in the abolition and temperance movements. Although some of
their goals, such as achieving property rights for married women, were reached early on, their biggest
goal—winning the right to vote—required the 1920 passage of the Nineteenth Amendment. Women
secured more rights in the 1960s and 1970s, such as reproductive rights and the right not to be
discriminated against in employment or education. Women continue to face many challenges: they are still
paid less than men and are underrepresented in executive positions and elected office.
5.4 Civil Rights for Indigenous Groups: Native Americans, Alaskans, and Hawaiians
At the beginning of U.S. history, Indians were considered citizens of sovereign nations and thus ineligible
for citizenship, and they were forced off their ancestral lands and onto reservations. Interest in Indian
rights arose in the late nineteenth century, and in the 1930s, Native Americans were granted a degree
of control over reservation lands and the right to govern themselves. Following World War II, they
won greater rights to govern themselves, educate their children, decide how tribal lands should be
used—to build casinos, for example—and practice traditional religious rituals without federal interference.
Alaska Natives and Native Hawaiians have faced similar difficulties, but since the 1960s, they have been
somewhat successful in having lands restored to them or obtaining compensation for their loss. Despite
these achievements, members of these groups still tend to be poorer, less educated, less likely to be
employed, and more likely to suffer addictions or to be incarcerated than other racial and ethnic groups in
the United States.
5.5 Equal Protection for Other Groups
Many Hispanics and Latinos were deprived of their right to vote and forced to attend segregated schools.
Asian Americans were also segregated and sometimes banned from immigrating to the United States.
The achievements of the African American civil rights movement, such as the Civil Rights Act of 1964,
benefited these groups, however, and Latinos and Asians also brought lawsuits on their own behalf. Many,
like the Chicano youth of the Southwest, also engaged in direct action. This brought important gains,
especially in education. Recent concerns over illegal immigration have resulted in renewed attempts to
discriminate against Latinos, however.
For a long time, fear of discovery kept many LGBT people closeted and thus hindered their efforts to form
a united response to discrimination. Since World War II, however, the LGBT community has achieved
the right to same-sex marriage and protection from discrimination in other areas of life as well. The
Americans with Disabilities Act, enacted in 1990, has recognized the equal rights of people with disabilities
to employment, transportation, and access to public education. People with disabilities still face much
discrimination, however, and LGBT people are frequently victims of hate crimes.
Some of the most serious forms of discrimination today are directed at religious minorities like Muslims,
and many conservative Christians believe the recognition of LGBT rights threatens their religious
freedoms.
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Review Questions
1. A group of African American students believes
a college admissions test that is used by a public
university discriminates against them. What legal
standard would the courts use in deciding their
case?
a. rational basis test
b. intermediate scrutiny
c. strict scrutiny
d. equal protection
2. The equal protection clause became part of the
Constitution as a result of ________.
a. affirmative action
b. the Fourteenth Amendment
c. intermediate scrutiny
d. strict scrutiny
3. Which of the following types of discrimination
would be subject to the rational basis test?
a. A law that treats men differently from
women
b. An action by a state governor that treats
Asian Americans differently from other
citizens
c. A law that treats whites differently from
other citizens
d. A law that treats 10-year-olds differently
from 28-year-olds
4. What is the difference between civil rights and
civil liberties?
5. The Supreme Court decision ruling that
“separate but equal” was constitutional and
allowed racial segregation to take place was
________.
a. Brown v. Board of Education
b. Plessy v. Ferguson
c. Loving v. Virginia
d. Shelley v. Kraemer

6. The 1965 Selma-to-Montgomery march was an
important milestone in the civil rights movement
because it ________.
a. vividly illustrated the continued resistance
to black civil rights in the Deep South
b. did not encounter any violent resistance
c. led to the passage of the Civil Rights Act of
1964
d. was the first major protest after the death of
Martin Luther King, Jr.
7. What were the key provisions of the Civil
Rights Act of 1964?
8. At the world’s first women’s rights convention
in 1848, the most contentious issue proved to be
_________.
a. A. the right to education for women
b. B. suffrage for women
c. C. access to the professions for women
d. D. greater property rights for women
9. How did NAWSA differ from the NWP?
a. NAWSA worked to win votes for women
on a state-by-state basis while the NWP
wanted an amendment added to the
Constitution.
b. NAWSA attracted mostly middle-class
women while NWP appealed to the
working class.
c. The NWP favored more confrontational
tactics like protests and picketing while
NAWSA circulated petitions and lobbied
politicians.
d. The NWP sought to deny African
Americans the vote, but NAWSA wanted to
enfranchise all women.
10. The doctrine that people who do jobs that
require the same level of skill, training, or
education are thus entitled to equal pay is known
as ________.
a. the glass ceiling
b. substantial compensation
c. comparable worth
d. affirmative action
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11. The Trail of Tears is the name given to the
forced removal of this tribe from Georgia to
Oklahoma.
a. Lakota
b. Paiute
c. Navajo
d. Cherokee

14. Mexican American farm workers in California
organized ________ to demand higher pay from
their employers.
a. the bracero program
b. Operation Wetback
c. the United Farm Workers union
d. the Mattachine Society

12. AIM was ________.
a. a federal program that returned control of
Native American education to tribal
governments
b. a radical group of Native American
activists who occupied the settlement of
Wounded Knee on the Pine Ridge
Reservation
c. an attempt to reduce the size of
reservations
d. a federal program to give funds to Native
American tribes to help their members
open small businesses that would employ
tribal members

15. Which of the following best describes
attitudes toward Asian immigrants in the late
nineteenth and early twentieth centuries?
a. Asian immigrants were welcomed to the
United States and swiftly became
financially successful.
b. Asian immigrants were disliked by whites
who feared competition for jobs, and
several acts of Congress sought to restrict
immigration and naturalization of Asians.
c. Whites feared Asian immigrants because
Japanese and Chinese Americans were
often disloyal to the U.S. government.
d. Asian immigrants got along well with
whites but not with Mexican Americans or
African Americans.

13. Briefly describe the similarities and
differences between the experiences of Native
Americans and Native Hawaiians.

16. Why did it take so long for an active civil
rights movement to begin in the LGBT
community?

Critical Thinking Questions
17. What is the better approach to civil rights—a peaceful, gradual one that focuses on passing laws and
winning cases in court, or a radical one that includes direct action and acts of civil disobedience? Why do
you consider this to be the better solution?
18. Should public funds be used to provide programs for Native Americans, Alaska Natives, and Native
Hawaiians even though no one living today was responsible for depriving them of their lands? Why or
why not?
19. Although some Native Hawaiians want the right to govern themselves, others want to secede from
Hawaii and become an independent nation. If this is what the majority of Native Hawaiians want, should
they be allowed to do so? Why or why not?
20. If a person’s religious beliefs conflict with the law or lead to bias against other groups, should the
government protect the exercise of those beliefs? Why or why not?
21. In 1944, the Supreme Court upheld the authority of the U.S. government to order the internment of a
minority group in the interest of national security, even though there was no evidence that any members
of this group were disloyal to the United States. Should the same policy be applied today against U.S.
Muslims or Muslim immigrants? Why or why not?
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The Politics of Public Opinion

Figure 6.1 Governor and presidential candidate Mitt Romney takes the stage in Boston, Massachusetts, to give his
“Super Tuesday” victory speech (credit: modification of work by BU Interactive News/Flickr).

Chapter Outline
6.1 The Nature of Public Opinion
6.2 How Is Public Opinion Measured?
6.3 What Does the Public Think?
6.4 The Effects of Public Opinion

Introduction
On November 7, 2012, the day after the presidential election, journalists found Mitt Romney’s transition
website, detailing the Republican candidate’s plans for the upcoming inauguration celebration and criteria
for Cabinet and White House appointees and leaving space for video of his acceptance speech.1 Yet,
Romney had lost his bid for the White House. In fact, Romney’s campaign staff had been so sure he
would win that he had not written a concession speech. How could they have been wrong? Romney’s staff
blamed the campaign’s own polls. Believing Republican voters to be highly motivated, Romney pollsters
had overestimated how many would turn out (Figure 6.1).2 The campaign’s polls showed Romney close
to President Barack Obama, although non-campaign polls showed Obama ahead.3 On election night,
Romney gave his hastily drafted concession speech, still unsure how he had lost.
In the 2016 election, most polls showed Democratic nominee Hillary Clinton with an advantage
nationwide and in the battleground states in the days leading up to the election. However, Republican
nominee Donald Trump was elected president as many new voters joined the process, voters who were
not studied in the polls as likely voters. As many a disappointed candidate knows, public opinion matters.
The way opinions are formed and the way we measure public opinion also matter. But how much, and
why? These are some of the questions we’ll explore in this chapter.
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6.1 The Nature of Public Opinion
Learning Objectives
By the end of this section, you will be able to:
• Define public opinion and political socialization
• Explain the process and role of political socialization in the U.S. political system
• Compare the ways in which citizens learn political information
• Explain how beliefs and ideology affect the formation of public opinion
The collection of public opinion through polling and interviews is a part of American political culture.
Politicians want to know what the public thinks. Campaign managers want to know how citizens will vote.
Media members seek to write stories about what Americans want. Every day, polls take the pulse of the
people and report the results. And yet we have to wonder: Why do we care what people think?

WHAT IS PUBLIC OPINION?
Public opinion is a collection of popular views about something, perhaps a person, a local or national
event, or a new idea. For example, each day, a number of polling companies call Americans at random
to ask whether they approve or disapprove of the way the president is guiding the economy.4 When
situations arise internationally, polling companies survey whether citizens support U.S. intervention
in places like Syria or Ukraine. These individual opinions are collected together to be analyzed and
interpreted for politicians and the media. The analysis examines how the public feels or thinks, so
politicians can use the information to make decisions about their future legislative votes, campaign
messages, or propaganda.
But where do people’s opinions come from? Most citizens base their political opinions on their beliefs5 and
their attitudes, both of which begin to form in childhood. Beliefs are closely held ideas that support our
values and expectations about life and politics. For example, the idea that we are all entitled to equality,
liberty, freedom, and privacy is a belief most people in the United States share. We may acquire this belief
by growing up in the United States or by having come from a country that did not afford these valued
principles to its citizens.
Our attitudes are also affected by our personal beliefs and represent the preferences we form based on our
life experiences and values. A person who has suffered racism or bigotry may have a skeptical attitude
toward the actions of authority figures, for example.
Over time, our beliefs and our attitudes about people, events, and ideas will become a set of norms, or
accepted ideas, about what we may feel should happen in our society or what is right for the government
to do in a situation. In this way, attitudes and beliefs form the foundation for opinions.

POLITICAL SOCIALIZATION
At the same time that our beliefs and attitudes are forming during childhood, we are also being socialized;
that is, we are learning from many information sources about the society and community in which we live
and how we are to behave in it. Political socialization is the process by which we are trained to understand
and join a country’s political world, and, like most forms of socialization, it starts when we are very young.
We may first become aware of politics by watching a parent or guardian vote, for instance, or by hearing
presidents and candidates speak on television or the Internet, or seeing adults honor the American flag at
an event (Figure 6.2). As socialization continues, we are introduced to basic political information in school.
We recite the Pledge of Allegiance and learn about the Founding Fathers, the Constitution, the two major
political parties, the three branches of government, and the economic system.
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Figure 6.2 Political socialization begins early. Hans Enoksen, former prime minister of Greenland, receives a
helping hand at the polls from five-year-old Pipaluk Petersen (a). Intelligence Specialist Second Class Tashawbaba
McHerrin (b) hands a U.S. flag to a child visiting the USS Enterprise during Fleet Week in Port Everglades, Florida.
(credit a: modification of work by Leiff Josefsen; credit b: modification of work by Matthew Keane, U.S. Navy)

By the time we complete school, we have usually acquired the information necessary to form political
views and be contributing members of the political system. A young man may realize he prefers the
Democratic Party because it supports his views on social programs and education, whereas a young
woman may decide she wants to vote for the Republican Party because its platform echoes her beliefs
about economic growth and family values.
Accounting for the process of socialization is central to our understanding of public opinion, because
the beliefs we acquire early in life are unlikely to change dramatically as we grow older.6 Our political
ideology, made up of the attitudes and beliefs that help shape our opinions on political theory and policy,
is rooted in who we are as individuals. Our ideology may change subtly as we grow older and are
introduced to new circumstances or new information, but our underlying beliefs and attitudes are unlikely
to change very much, unless we experience events that profoundly affect us. For example, family members
of 9/11 victims became more Republican and more political following the terrorist attacks.7 Similarly,
young adults who attended political protest rallies in the 1960s and 1970s were more likely to participate
in politics in general than their peers who had not protested.8
If enough beliefs or attitudes are shattered by an event, such as an economic catastrophe or a threat
to personal safety, ideology shifts may affect the way we vote. During the 1920s, the Republican Party
controlled the House of Representatives and the Senate, sometimes by wide margins.9 After the stock
market collapsed and the nation slid into the Great Depression, many citizens abandoned the Republican
Party. In 1932, voters overwhelmingly chose Democratic candidates, for both the presidency and Congress.
The Democratic Party gained registered members and the Republican Party lost them.10 Citizens’ beliefs
had shifted enough to cause the control of Congress to change from one party to the other, and Democrats
continued to hold Congress for several decades. Another sea change occurred in Congress in the 1994
elections when the Republican Party took control of both the House and the Senate for the first time in over
forty years.
Today, polling agencies have noticed that citizens’ beliefs have become far more polarized, or widely
opposed, over the last decade.11 To track this polarization, Pew Research conducted a study of Republican
and Democratic respondents over a twenty-five-year span. Every few years, Pew would poll respondents,
asking them whether they agreed or disagreed with statements. These statements are referred to as
“value questions” or “value statements,” because they measure what the respondent values. Examples
of statements include “Government regulation of business usually does more harm than good,” “Labor
unions are necessary to protect the working person,” and “Society should ensure all have equal
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opportunity to succeed.” After comparing such answers for twenty-five years, Pew Research found that
Republican and Democratic respondents are increasingly answering these questions very differently. This
is especially true for questions about the government and politics. In 1987, 58 percent of Democrats and 60
percent of Republicans agreed with the statement that the government controlled too much of our daily
lives. In 2012, 47 percent of Democrats and 77 percent of Republicans agreed with the statement. This is an
example of polarization, in which members of one party see government from a very different perspective
than the members of the other party (Figure 6.3).12

Figure 6.3 Over the years, Democrats and Republicans have moved further apart in their beliefs about the role of
government. In 1987, Republican and Democratic answers to forty-eight values questions differed by an average of
only 10 percent, but that difference has grown to 18 percent over the last twenty-five years.

Political scientists noted this and other changes in beliefs following the 9/11 terrorist attacks on the United
States, including an increase in the level of trust in government13 and a new willingness to limit liberties
for groups or citizens who “[did] not fit into the dominant cultural type.”14 According to some scholars,
these shifts led partisanship to become more polarized than in previous decades, as more citizens began
thinking of themselves as conservative or liberal rather than moderate.15 Some believe 9/11 caused a
number of citizens to become more conservative overall, although it is hard to judge whether such a shift
will be permanent.16
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SOCIALIZATION AGENTS
An agent of political socialization is a source of political information intended to help citizens understand
how to act in their political system and how to make decisions on political matters. The information may
help a citizen decide how to vote, where to donate money, or how to protest decisions made by the
government.
The most prominent agents of socialization are family and school. Other influential agents are social
groups, such as religious institutions and friends, and the media. Political socialization is not unique to
the United States. Many nations have realized the benefits of socializing their populations. China, for
example, stresses nationalism in schools as a way to increase national unity.17 In the United States, one
benefit of socialization is that our political system enjoys diffuse support, which is support characterized
by a high level of stability in politics, acceptance of the government as legitimate, and a common goal
of preserving the system.18 These traits keep a country steady, even during times of political or social
upheaval. But diffuse support does not happen quickly, nor does it occur without the help of agents of
political socialization.
For many children, family is the first introduction to politics. Children may hear adult conversations at
home and piece together the political messages their parents support. They often know how their parents
or grandparents plan to vote, which in turn can socialize them into political behavior such as political party
membership.19 Children who accompany their parents on Election Day in November are exposed to the
act of voting and the concept of civic duty, which is the performance of actions that benefit the country or
community. Families active in community projects or politics make children aware of community needs
and politics.
Introducing children to these activities has an impact on their future behavior. Both early and recent
findings suggest that children adopt some of the political beliefs and attitudes of their parents (Figure
6.4).20 Children of Democratic parents often become registered Democrats, whereas children in
Republican households often become Republicans. Children living in households where parents do not
display a consistent political party loyalty are less likely to be strong Democrats or strong Republicans,
and instead are often independents.21
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Figure 6.4 A parent’s political orientation often affects the political orientation of his or her child.

While family provides an informal political education, schools offer a more formal and increasingly
important one. The early introduction is often broad and thematic, covering explorers, presidents,
victories, and symbols, but generally the lessons are idealized and do not discuss many of the specific
problems or controversies connected with historical figures and moments. George Washington’s
contributions as our first president are highlighted, for instance, but teachers are unlikely to mention that
he owned slaves. Lessons will also try to personalize government and make leaders relatable to children.
A teacher might discuss Abraham Lincoln’s childhood struggle to get an education despite the death of his
mother and his family’s poverty. Children learn to respect government, follow laws, and obey the requests
of police, firefighters, and other first responders. The Pledge of Allegiance becomes a regular part of the
school day, as students learn to show respect to our country’s symbols such as the flag and to abstractions
such as liberty and equality.
As students progress to higher grades, lessons will cover more detailed information about the history of
the United States, its economic system, and the workings of the government. Complex topics such as the
legislative process, checks and balances, and domestic policymaking are covered. Introductory economics
classes teach about the various ways to build an economy, explaining how the capitalist system works.
Many high schools have implemented civic volunteerism requirements as a way to encourage students to
participate in their communities. Many offer Advanced Placement classes in U.S. government and history,
or other honors-level courses, such as International Baccalaureate or dual-credit courses. These courses
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can introduce detail and realism, raise controversial topics, and encourage students to make comparisons
and think critically about the United States in a global and historical context. College students may choose
to pursue their academic study of the U.S. political system further, become active in campus advocacy or
rights groups, or run for any of a number of elected positions on campus or even in the local community.
Each step of the educational system’s socialization process will ready students to make decisions and be
participating members of political society.
We are also socialized outside our homes and schools. When citizens attend religious ceremonies, as 70
percent of Americans in a recent survey claimed,22 they are socialized to adopt beliefs that affect their
politics. Religion leaders often teach on matters of life, death, punishment, and obligation, which translate
into views on political issues such as abortion, euthanasia, the death penalty, and military involvement
abroad. Political candidates speak at religious centers and institutions in an effort to meet like-minded
voters. For example, Senator Ted Cruz (R-TX) announced his 2016 presidential bid at Liberty University,
a fundamentalist Christian institution. This university matched Cruz’s conservative and religious
ideological leanings and was intended to give him a boost from the faith-based community.
Friends and peers too have a socializing effect on citizens. Communication networks are based on trust and
common interests, so when we receive information from friends and neighbors, we often readily accept it
because we trust them.23 Information transmitted through social media like Facebook is also likely to have
a socializing effect. Friends “like” articles and information, sharing their political beliefs and information
with one another.
Media—newspapers, television, radio, and the Internet—also socialize citizens through the information
they provide. For a long time, the media served as gatekeepers of our information, creating reality by
choosing what to present. If the media did not cover an issue or event, it was as if it did not exist. With the
rise of the Internet and social media, however, traditional media have become less powerful agents of this
kind of socialization.
Another way the media socializes audiences is through framing, or choosing the way information is
presented. Framing can affect the way an event or story is perceived. Candidates described with negative
adjectives, for instance, may do poorly on Election Day. Consider the recent demonstrations over the
deaths of Michael Brown in Ferguson, Missouri, and of Freddie Gray in Baltimore, Maryland. Both deaths
were caused by police actions against unarmed African American men. Brown was shot to death by an
officer on August 9, 2014. Gray died from spinal injuries sustained in transport to jail in April 2015.
Following each death, family, friends, and sympathizers protested the police actions as excessive and
unfair. While some television stations framed the demonstrations as riots and looting, other stations
framed them as protests and fights against corruption. The demonstrations contained both riot and protest,
but individuals’ perceptions were affected by the framing chosen by their preferred information sources
(Figure 6.5).24
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Figure 6.5 Images of protestors from the Baltimore “uprising” (a) and from the Baltimore “riots” (b) of April 25, 2015.
(credit a: modification of work by Pete Santilli Live Stream/YouTube; credit b: modification of work by
“Newzulu”/YouTube)

Finally, media information presented as fact can contain covert or overt political material. Covert content
is political information provided under the pretense that it is neutral. A magazine might run a story on
climate change by interviewing representatives of only one side of the policy debate and downplaying
the opposing view, all without acknowledging the one-sided nature of its coverage. In contrast, when the
writer or publication makes clear to the reader or viewer that the information offers only one side of the
political debate, the political message is overt content. Political commentators like Rush Limbaugh and
publications like Mother Jones openly state their ideological viewpoints. While such overt political content
may be offensive or annoying to a reader or viewer, all are offered the choice whether to be exposed to the
material.

SOCIALIZATION AND IDEOLOGY
The socialization process leaves citizens with attitudes and beliefs that create a personal ideology.
Ideologies depend on attitudes and beliefs, and on the way we prioritize each belief over the others. Most
citizens hold a great number of beliefs and attitudes about government action. Many think government
should provide for the common defense, in the form of a national military. They also argue that
government should provide services to its citizens in the form of free education, unemployment benefits,
and assistance for the poor.
When asked how to divide the national budget, Americans reveal priorities that divide public opinion.
Should we have a smaller military and larger social benefits, or a larger military budget and limited social
benefits? This is the guns versus butter debate, which assumes that governments have a finite amount of
money and must choose whether to spend a larger part on the military or on social programs. The choice
forces citizens into two opposing groups.
Divisions like these appear throughout public opinion. Assume we have four different people named
Garcia, Chin, Smith, and Dupree. Garcia may believe that the United States should provide a free
education for every citizen all the way through college, whereas Chin may believe education should be
free only through high school. Smith might believe children should be covered by health insurance at the
government’s expense, whereas Dupree believes all citizens should be covered. In the end, the way we
prioritize our beliefs and what we decide is most important to us determines whether we are on the liberal
or conservative end of the political spectrum, or somewhere in between.
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Get Connected!
Express Yourself
You can volunteer to participate in public opinion surveys. Diverse respondents are needed across a variety
of topics to give a reliable picture of what Americans think about politics, entertainment, marketing, and more.
One polling group, Harris Interactive, maintains an Internet pool of potential respondents of varied ages,
education levels, backgrounds, cultures, and more. When a survey is designed and put out into the field, Harris
emails an invitation to the pool to find respondents. Respondents choose which surveys to complete based on
the topics, time required, and compensation offered (usually small).
Harris Interactive is a subsidiary of Nielsen, a company with a long history of measuring television and
media viewership in the United States and abroad. Nielsen ratings help television stations identify shows and
newscasts with enough viewers to warrant being kept in production, and also to set advertising rates (based on
audience size) for commercials on popular shows. Harris Interactive has expanded Nielsen’s survey methods
by using polling data and interviews to better predict future political and market trends.
Harris polls cover the economy, lifestyles, sports, international affairs, and more. Which topic has the most
surveys? Politics, of course.
Wondering what types of surveys you might get? The results of some of the surveys will give you an idea.
They are available to the public on the Harris website. For more information, log in to Harris Poll Online
(https://www.openstax.org/l/29harrispole) .

IDEOLOGIES AND THE IDEOLOGICAL SPECTRUM
One useful way to look at ideologies is to place them on a spectrum that visually compares them based
on what they prioritize. Liberal ideologies are traditionally put on the left and conservative ideologies on
the right. (This placement dates from the French Revolution and is why liberals are called left-wing and
conservatives are called right-wing.) The ideologies at the ends of the spectrum are the most extreme; those
in the middle are moderate. Thus, people who identify with left- and right-wing ideologies identify with
beliefs to the left and right ends of the spectrum, while moderates balance the beliefs at the extremes of the
spectrum.
In the United States, ideologies at the right side of the spectrum prioritize government control over
personal freedoms. They range from fascism to authoritarianism to conservatism. Ideologies on the left
side of the spectrum prioritize equality and range from communism to socialism to liberalism (Figure 6.6).
Moderate ideologies fall in the middle and try to balance the two extremes.

Figure 6.6 People who espouse left-wing ideologies in the United States identify with beliefs on the left side of the
spectrum that prioritize equality, whereas those on the right side of the spectrum emphasize control.

Fascism promotes total control of the country by the ruling party or political leader. This form of
government will run the economy, the military, society, and culture, and often tries to control the private
lives of its citizens. Authoritarian leaders control the politics, military, and government of a country, and
often the economy as well.
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Conservative governments attempt to hold tight to the traditions of a nation by balancing individual
rights with the good of the community. Traditional conservatism supports the authority of the monarchy
and the church, believing government provides the rule of law and maintains a society that is safe and
organized. Modern conservatism differs from traditional conservatism in assuming elected government
will guard individual liberties and provide laws. Modern conservatives also prefer a smaller government
that stays out of the economy, allowing the market and business to determine prices, wages, and supply.
Classical liberalism believes in individual liberties and rights. It is based on the idea of free will, that
people are born equal with the right to make decisions without government intervention. It views
government with suspicion, since history includes many examples of monarchs and leaders who limited
citizens’ rights. Today, modern liberalism focuses on equality and supports government intervention in
society and the economy if it promotes equality. Liberals expect government to provide basic social and
educational programs to help everyone have a chance to succeed.
Under socialism, the government uses its authority to promote social and economic equality within
the country. Socialists believe government should provide everyone with expanded services and public
programs, such as health care, subsidized housing and groceries, childhood education, and inexpensive
college tuition. Socialism sees the government as a way to ensure all citizens receive both equal
opportunities and equal outcomes. Citizens with more wealth are expected to contribute more to the state’s
revenue through higher taxes that pay for services provided to all. Socialist countries are also likely to have
higher minimum wages than non-socialist countries.
In theory, communism promotes common ownership of all property, means of production, and materials.
This means that the government, or states, should own the property, farms, manufacturing, and
businesses. By controlling these aspects of the economy, Communist governments can prevent the
exploitation of workers while creating an equal society. Extreme inequality of income, in which some
citizens earn millions of dollars a year and other citizens merely hundreds, is prevented by instituting
wage controls or by abandoning currency altogether. Communism presents a problem, however, because
the practice differs from the theory. The theory assumes the move to communism is supported and led
by the proletariat, or the workers and citizens of a country.25 Human rights violations by governments
of actual Communist countries make it appear the movement has been driven not by the people, but by
leadership.
We can characterize economic variations on these ideologies by adding another dimension to the
ideological spectrum above—whether we prefer that government control the state economy or stay out
of it. The extremes are a command economy, such as existed in the former Soviet Russia, and a laissezfaire (“leave it alone”) economy, such as in the United States prior to the 1929 market crash, when banks
and corporations were largely unregulated. Communism prioritizes control of both politics and economy,
while libertarianism is its near-opposite. Libertarians believe in individual rights and limited government
intervention in private life and personal economic decisions. Government exists to maintain freedom and
life, so its main function is to ensure domestic peace and national defense. Libertarians also believe the
national government should maintain a military in case of international threats, but that it should not
engage in setting minimum wages or ruling in private matters, like same-sex marriage or the right to
abortion.26
The point where a person’s ideology falls on the spectrum gives us some insight to his or her opinions.
Though people can sometimes be liberal on one issue and conservative on another, a citizen to the left
of liberalism, near socialism, would likely be happy with the passage of the Raise the Wage Act of 2015,
which would eventually increase the minimum wage from $7.25 to $12 an hour. A citizen falling near
conservatism would believe the Patriot Act is reasonable, because it allows the FBI and other government
agencies to collect data on citizens’ phone calls and social media communications to monitor potential
terrorism (Figure 6.7). A citizen to the right of the spectrum is more likely to favor cutting social services
like unemployment and Medicaid.
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Figure 6.7 Public opinion on a given issue may differ dramatically depending on the political ideology or party of
those polled.

Link to Learning
Where do your beliefs come from? The Pew Research Center offers a typology quiz
(https://www.openstax.org/l/29typologyquiz) to help you find out. Ask a friend or family member to
answer a few questions with you and compare results. What do you think about government regulation?
The military? The economy? Now compare your results. Are you both liberal? Conservative? Moderate?

6.2 How Is Public Opinion Measured?
Learning Objectives
By the end of this section, you will be able to:
• Explain how information about public opinion is gathered
• Identify common ways to measure and quantify public opinion
• Analyze polls to determine whether they accurately measure a population’s opinions
Polling has changed over the years. The first opinion poll was taken in 1824; it asked voters how they
voted as they left their polling places. Informal polls are called straw polls, and they informally collect
opinions of a non-random population or group. Newspapers and social media continue the tradition of
unofficial polls, mainly because interested readers want to know how elections will end. Facebook and
online newspapers often offer informal, pop-up quizzes that ask a single question about politics or an
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event. The poll is not meant to be formal, but it provides a general idea of what the readership thinks.
Modern public opinion polling is relatively new, only eighty years old. These polls are far more
sophisticated than straw polls and are carefully designed to probe what we think, want, and value. The
information they gather may be relayed to politicians or newspapers, and is analyzed by statisticians and
social scientists. As the media and politicians pay more attention to the polls, an increasing number are put
in the field every week.

TAKING A POLL
Most public opinion polls aim to be accurate, but this is not an easy task. Political polling is a science.
From design to implementation, polls are complex and require careful planning and care. Mitt Romney’s
campaign polls are only a recent example of problems stemming from polling methods. Our history is
littered with examples of polling companies producing results that incorrectly predicted public opinion
due to poor survey design or bad polling methods.
In 1936, Literary Digest continued its tradition of polling citizens to determine who would win the
presidential election. The magazine sent opinion cards to people who had a subscription, a phone, or a car
registration. Only some of the recipients sent back their cards. The result? Alf Landon was predicted to
win 55.4 percent of the popular vote; in the end, he received only 38 percent.27 Franklin D. Roosevelt won
another term, but the story demonstrates the need to be scientific in conducting polls.
A few years later, Thomas Dewey lost the 1948 presidential election to Harry Truman, despite polls
showing Dewey far ahead and Truman destined to lose (Figure 6.8). More recently, John Zogby, of Zogby
Analytics, went public with his prediction that John Kerry would win the presidency against incumbent
president George W. Bush in 2004, only to be proven wrong on election night. These are just a few cases,
but each offers a different lesson. In 1948, pollsters did not poll up to the day of the election, relying on old
numbers that did not include a late shift in voter opinion. Zogby’s polls did not represent likely voters and
incorrectly predicted who would vote and for whom. These examples reinforce the need to use scientific
methods when conducting polls, and to be cautious when reporting the results.

Figure 6.8 Polling process errors can lead to incorrect predictions. On November 3, the day after the 1948
presidential election, a jubilant Harry S. Truman triumphantly displays the inaccurate headline of the Chicago Daily
Tribune announcing Thomas Dewey’s supposed victory (credit: David Erickson/Flickr).

Most polling companies employ statisticians and methodologists trained in conducting polls and
analyzing data. A number of criteria must be met if a poll is to be completed scientifically. First, the
methodologists identify the desired population, or group, of respondents they want to interview. For
example, if the goal is to project who will win the presidency, citizens from across the United States
should be interviewed. If we wish to understand how voters in Colorado will vote on a proposition, the
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population of respondents should only be Colorado residents. When surveying on elections or policy
matters, many polling houses will interview only respondents who have a history of voting in previous
elections, because these voters are more likely to go to the polls on Election Day. Politicians are more likely
to be influenced by the opinions of proven voters than of everyday citizens. Once the desired population
has been identified, the researchers will begin to build a sample that is both random and representative.
A random sample consists of a limited number of people from the overall population, selected in such a
way that each has an equal chance of being chosen. In the early years of polling, telephone numbers of
potential respondents were arbitrarily selected from various areas to avoid regional bias. While landline
phones allow polls to try to ensure randomness, the increasing use of cell phones makes this process
difficult. Cell phones, and their numbers, are portable and move with the owner. To prevent errors, polls
that include known cellular numbers may screen for zip codes and other geographic indicators to prevent
regional bias. A representative sample consists of a group whose demographic distribution is similar to
that of the overall population. For example, nearly 51 percent of the U.S. population is female.28 To match
this demographic distribution of women, any poll intended to measure what most Americans think about
an issue should survey a sample containing slightly more women than men.
Pollsters try to interview a set number of citizens to create a reasonable sample of the population. This
sample size will vary based on the size of the population being interviewed and the level of accuracy the
pollster wishes to reach. If the poll is trying to reveal the opinion of a state or group, such as the opinion
of Wisconsin voters about changes to the education system, the sample size may vary from five hundred
to one thousand respondents and produce results with relatively low error. For a poll to predict what
Americans think nationally, such as about the White House’s policy on greenhouse gases, the sample size
should be larger.
The sample size varies with each organization and institution due to the way the data are processed.
Gallup often interviews only five hundred respondents, while Rasmussen Reports and Pew Research often
interview one thousand to fifteen hundred respondents.29 Academic organizations, like the American
National Election Studies, have interviews with over twenty-five-hundred respondents.30 A larger sample
makes a poll more accurate, because it will have relatively fewer unusual responses and be more
representative of the actual population. Pollsters do not interview more respondents than necessary,
however. Increasing the number of respondents will increase the accuracy of the poll, but once the poll has
enough respondents to be representative, increases in accuracy become minor and are not cost-effective.31
When the sample represents the actual population, the poll’s accuracy will be reflected in a lower margin
of error. The margin of error is a number that states how far the poll results may be from the actual
opinion of the total population of citizens. The lower the margin of error, the more predictive the poll.
Large margins of error are problematic. For example, if a poll that claims Hillary Clinton is likely to win 30
percent of the vote in the 2016 New York Democratic primary has a margin of error of +/-6, it tells us that
Clinton may receive as little as 24 percent of the vote (30 – 6) or as much as 36 percent (30 + 6). A lower
of margin of error is clearly desirable because it gives us the most precise picture of what people actually
think or will do.
With many polls out there, how do you know whether a poll is a good poll and accurately predicts what a
group believes? First, look for the numbers. Polling companies include the margin of error, polling dates,
number of respondents, and population sampled to show their scientific reliability. Was the poll recently
taken? Is the question clear and unbiased? Was the number of respondents high enough to predict the
population? Is the margin of error small? It is worth looking for this valuable information when you
interpret poll results. While most polling agencies strive to create quality polls, other organizations want
fast results and may prioritize immediate numbers over random and representative samples. For example,
instant polling is often used by news networks to quickly assess how well candidates are performing in a
debate.
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Insider Perspective
The Ins and Outs of Polls
Ever wonder what happens behind the polls? To find out, we posed a few questions to Scott Keeter, Director
of Survey Research at Pew Research Center.
Q: What are some of the most common misconceptions about polling?
A: A couple of them recur frequently. The first is that it is just impossible for one thousand or fifteen hundred
people in a survey sample to adequately represent a population of 250 million adults. But of course it is
possible. Random sampling, which has been well understood for the past several decades, makes it possible.
If you don’t trust small random samples, then ask your doctor to take all of your blood the next time you need
a diagnostic test.
The second misconception is that it is possible to get any result we want from a poll if we are willing to
manipulate the wording sufficiently. While it is true that question wording can influence responses, it is not true
that a poll can get any result it sets out to get. People aren’t stupid. They can tell if a question is highly biased
and they won’t react well to it. Perhaps more important, the public can read the questions and know whether
they are being loaded with words and phrases intended to push a respondent in a particular direction. That’s
why it’s important to always look at the wording and the sequencing of questions in any poll.
Q: How does your organization choose polling topics?
A: We choose our topics in several ways. Most importantly, we keep up with developments in politics and
public policy, and try to make our polls reflect relevant issues. Much of our research is driven by the news
cycle and topics that we see arising in the near future. We also have a number of projects that we do regularly
to provide a look at long-term trends in public opinion. For example, we’ve been asking a series of questions
about political values since 1987, which has helped to document the rise of political polarization in the public.
Another is a large (thirty-five thousand interviews) study of religious beliefs, behaviors, and affiliations among
Americans. We released the first of these in 2007, and a second in 2015. Finally, we try to seize opportunities
to make larger contributions on weighty issues when they arise. When the United States was on the verge
of a big debate on immigration reform in 2006, we undertook a major survey of Americans’ attitudes about
immigration and immigrants. In 2007, we conducted the first-ever nationally representative survey of Muslim
Americans.
Q: What is the average number of polls you oversee in a week?
A: It depends a lot on the news cycle and the needs of our research groups. We almost always have a survey
in progress, but sometimes there are two or three going on at once. At other times, we are more focused on
analyzing data already collected or planning for future surveys.
Q: Have you placed a poll in the field and had results that really surprised you?
A: It’s rare to be surprised because we’ve learned a lot over the years about how people respond to questions.
But here are some findings that jumped out to some of us in the past:
1) In 2012, we conducted a survey of people who said their religion is “nothing in particular.” We asked them if
they are “looking for a religion that would be right” for them, based on the expectation that many people without
an affiliation—but who had not said they were atheists or agnostic—might be trying to find a religion that fit.
Only 10 percent said that they were looking for the right religion.
2) We—and many others—were surprised that public opinion about Muslims became more favorable after
the 9/11 terrorist attacks. It’s possible that President Bush’s strong appeal to people not to blame Muslims in
general for the attack had an effect on opinions.
3) It’s also surprising that basic public attitudes about gun control (whether pro or anti) barely move after highly
publicized mass shootings.
Were you surprised by the results Scott Keeter reported in response to the interviewer’s final question? Why
or why not? Conduct some research online to discover what degree plans or work experience would help a
student find a job in a polling organization.
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TECHNOLOGY AND POLLING
The days of randomly walking neighborhoods and phone book cold-calling to interview random citizens
are gone. Scientific polling has made interviewing more deliberate. Historically, many polls were
conducted in person, yet this was expensive and yielded problematic results.
In some situations and countries, face-to-face interviewing still exists. Exit polls, focus groups, and some
public opinion polls occur in which the interviewer and respondents communicate in person (Figure 6.9).
Exit polls are conducted in person, with an interviewer standing near a polling location and requesting
information as voters leave the polls. Focus groups often select random respondents from local shopping
places or pre-select respondents from Internet or phone surveys. The respondents show up to observe or
discuss topics and are then surveyed.

Figure 6.9 On November 6, 2012, the Connect2Mason.com team conducts exit surveys at the polls on the George
Mason University campus. (credit: Mason Votes/Flickr).

When organizations like Gallup or Roper decide to conduct face-to-face public opinion polls, however,
it is a time-consuming and expensive process. The organization must randomly select households or
polling locations within neighborhoods, making sure there is a representative household or location in
each neighborhood.32 Then it must survey a representative number of neighborhoods from within a
city. At a polling location, interviewers may have directions on how to randomly select voters of varied
demographics. If the interviewer is looking to interview a person in a home, multiple attempts are made
to reach a respondent if he or she does not answer. Gallup conducts face-to-face interviews in areas where
less than 80 percent of the households in an area have phones, because it gives a more representative
sample.33 News networks use face-to-face techniques to conduct exit polls on Election Day.
Most polling now occurs over the phone or through the Internet. Some companies, like Harris Interactive,
maintain directories that include registered voters, consumers, or previously interviewed respondents.
If pollsters need to interview a particular population, such as political party members or retirees of a
specific pension fund, the company may purchase or access a list of phone numbers for that group. Other
organizations, like Gallup, use random-digit-dialing (RDD), in which a computer randomly generates
phone numbers with desired area codes. Using RDD allows the pollsters to include respondents who may
have unlisted and cellular numbers.34 Questions about ZIP code or demographics may be asked early in
the poll to allow the pollsters to determine which interviews to continue and which to end early.
The interviewing process is also partly computerized. Many polls are now administered through
computer-assisted telephone interviewing (CATI) or through robo-polls. A CATI system calls random
telephone numbers until it reaches a live person and then connects the potential respondent with a trained
interviewer. As the respondent provides answers, the interviewer enters them directly into the computer
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program. These polls may have some errors if the interviewer enters an incorrect answer. The polls may
also have reliability issues if the interviewer goes off the script or answers respondents’ questions.
Robo-polls are entirely computerized. A computer dials random or pre-programmed numbers and a
prerecorded electronic voice administers the survey. The respondent listens to the question and possible
answers and then presses numbers on the phone to enter responses. Proponents argue that respondents
are more honest without an interviewer. However, these polls can suffer from error if the respondent does
not use the correct keypad number to answer a question or misunderstands the question. Robo-polls may
also have lower response rates, because there is no live person to persuade the respondent to answer.
There is also no way to prevent children from answering the survey. Lastly, the Telephone Consumer
Protection Act (1991) made automated calls to cell phones illegal, which leaves a large population of
potential respondents inaccessible to robo-polls.35
The latest challenges in telephone polling come from the shift in phone usage. A growing number of
citizens, especially younger citizens, use only cell phones, and their phone numbers are no longer based
on geographic areas. The Millennial generation (currently aged 21–37) is also more likely to text than to
answer an unknown call, so it is harder to interview this demographic group. Polling companies now must
reach out to potential respondents using email and social media to ensure they have a representative group
of respondents.
Yet, the technology required to move to the Internet and handheld devices presents further problems. Web
surveys must be designed to run on a varied number of browsers and handheld devices. Online polls
cannot detect whether a person with multiple email accounts or social media profiles answers the same
poll multiple times, nor can they tell when a respondent misrepresents demographics in the poll or on a
social media profile used in a poll. These factors also make it more difficult to calculate response rates or
achieve a representative sample. Yet, many companies are working with these difficulties, because it is
necessary to reach younger demographics in order to provide accurate data.36

PROBLEMS IN POLLING
For a number of reasons, polls may not produce accurate results. Two important factors a polling company
faces are timing and human nature. Unless you conduct an exit poll during an election and interviewers
stand at the polling places on Election Day to ask voters how they voted, there is always the possibility the
poll results will be wrong. The simplest reason is that if there is time between the poll and Election Day,
a citizen might change his or her mind, lie, or choose not to vote at all. Timing is very important during
elections, because surprise events can shift enough opinions to change an election result. Of course, there
are many other reasons why polls, even those not time-bound by elections or events, may be inaccurate.

Link to Learning
Created in 2003 to survey the American public on all topics, Rasmussen Reports is a new entry
(https://www.openstax.org/l/29rasmussenrep) in the polling business. Rasmussen also conducts exit
polls for each national election.

Polls begin with a list of carefully written questions. The questions need to be free of framing, meaning
they should not be worded to lead respondents to a particular answer. For example, take two questions
about presidential approval. Question 1 might ask, “Given the high unemployment rate, do you approve
of the job President Trump is doing?” Question 2 might ask, “Do you approve of the job President Trump
is doing?” Both questions want to know how respondents perceive the president’s success, but the first
question sets up a frame for the respondent to believe the economy is doing poorly before answering.
This is likely to make the respondent’s answer more negative. Similarly, the way we refer to an issue or
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concept can affect the way listeners perceive it. The phrase “estate tax” did not rally voters to protest the
inheritance tax, but the phrase “death tax” sparked debate about whether taxing estates imposed a double
tax on income.37
Many polling companies try to avoid leading questions, which lead respondents to select a predetermined
answer, because they want to know what people really think. Some polls, however, have a different goal.
Their questions are written to guarantee a specific outcome, perhaps to help a candidate get press coverage
or gain momentum. These are called push polls. In the 2016 presidential primary race, MoveOn tried
to encourage Senator Elizabeth Warren (D-MA) to enter the race for the Democratic nomination (Figure
6.10). Its poll used leading questions for what it termed an “informed ballot,” and, to show that Warren
would do better than Hillary Clinton, it included ten positive statements about Warren before asking
whether the respondent would vote for Clinton or Warren.38 The poll results were blasted by some in the
media for being fake.

Figure 6.10 Senator Elizabeth Warren (a) poses with Massachusetts representatives Joseph P. Kennedy III (left)
and Barney Frank (right) at the 2012 Boston Pride Parade. Senator Hillary Clinton (b) during her 2008 presidential
campaign in Concord, New Hampshire (credit a: modification of work by “ElizabethForMA”/Flickr; credit b:
modification of work by Marc Nozell)

Sometimes lack of knowledge affects the results of a poll. Respondents may not know that much about
the polling topic but are unwilling to say, “I don’t know.” For this reason, surveys may contain a quiz
with questions that determine whether the respondent knows enough about the situation to answer survey
questions accurately. A poll to discover whether citizens support changes to the Affordable Care Act or
Medicaid might first ask who these programs serve and how they are funded. Polls about territory seizure
by the Islamic State (or ISIS) or Russia’s aid to rebels in Ukraine may include a set of questions to determine
whether the respondent reads or hears any international news. Respondents who cannot answer correctly
may be excluded from the poll, or their answers may be separated from the others.
People may also feel social pressure to answer questions in accordance with the norms of their area or
peers.39 If they are embarrassed to admit how they would vote, they may lie to the interviewer. In the
1982 governor’s race in California, Tom Bradley was far ahead in the polls, yet on Election Day he lost.
This result was nicknamed the Bradley effect, on the theory that voters who answered the poll were afraid
to admit they would not vote for a black man because it would appear politically incorrect and racist. In
the 2016 presidential election, the level of support for Republican nominee Donald Trump may have been
artificially low in the polls due to the fact that some respondents did not want to admit they were voting
for Trump.
In 2010, Proposition 19, which would have legalized and taxed marijuana in California, met with a
new version of the Bradley effect. Nate Silver, a political blogger, noticed that polls on the marijuana
proposition were inconsistent, sometimes showing the proposition would pass and other times showing
it would fail. Silver compared the polls and the way they were administered, because some polling
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companies used an interviewer and some used robo-calling. He then proposed that voters speaking with
a live interviewer gave the socially acceptable answer that they would vote against Proposition 19, while
voters interviewed by a computer felt free to be honest (Figure 6.11).40 While this theory has not been
proven, it is consistent with other findings that interviewer demographics can affect respondents’ answers.
African Americans, for example, may give different responses to interviewers who are white than to
interviewers who are black.41

Figure 6.11 In 2010, polls about California’s Proposition 19 were inconsistent, depending on how they were
administered, with voters who spoke with a live interviewer declaring they would vote against Proposition 19 and
voters who were interviewed via a computer declaring support for the legislation. The measure was defeated on
Election Day.

PUSH POLLS
One of the newer byproducts of polling is the creation of push polls, which consist of political campaign
information presented as polls. A respondent is called and asked a series of questions about his or
her position or candidate selections. If the respondent’s answers are for the wrong candidate, the next
questions will give negative information about the candidate in an effort to change the voter’s mind.
In 2014, a fracking ban was placed on the ballot in a town in Texas. Fracking, which includes injecting
pressurized water into drilled wells, helps energy companies collect additional gas from the earth. It is
controversial, with opponents arguing it causes water pollution, sound pollution, and earthquakes. During
the campaign, a number of local voters received a call that polled them on how they planned to vote on the
proposed fracking ban.42 If the respondent was unsure about or planned to vote for the ban, the questions
shifted to provide negative information about the organizations proposing the ban. One question asked, “If
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you knew the following, would it change your vote . . . two Texas railroad commissioners, the state agency
that oversees oil and gas in Texas, have raised concerns about Russia’s involvement in the anti-fracking
efforts in the U.S.?” The question played upon voter fears about Russia and international instability in
order to convince them to vote against the fracking ban.
These techniques are not limited to issue votes; candidates have used them to attack their opponents. The
hope is that voters will think the poll is legitimate and believe the negative information provided by a
“neutral” source.

6.3 What Does the Public Think?
Learning Objectives
By the end of this section, you will be able to:
• Explain why Americans hold a variety of views about politics, policy issues, and political
institutions
• Identify factors that change public opinion
• Compare levels of public support for the branches of government
While attitudes and beliefs are slow to change, ideology can be influenced by events. A student might leave
college with a liberal ideology but become more conservative as she ages. A first-year teacher may view
unions with suspicion based on second-hand information but change his mind after reading newsletters
and attending union meetings. These shifts may change the way citizens vote and the answers they give in
polls. For this reason, political scientists often study when and why such changes in ideology happen, and
how they influence our opinions about government and politicians.

EXPERIENCES THAT AFFECT PUBLIC OPINION
Ideological shifts are more likely to occur if a voter’s ideology is only weakly supported by his or
her beliefs. Citizens can also hold beliefs or opinions that are contrary or conflicting, especially if their
knowledge of an issue or candidate is limited. And having limited information makes it easier for them to
abandon an opinion. Finally, citizens’ opinions will change as they grow older and separate from family.43
Citizens use two methods to form an opinion about an issue or candidate. The first is to rely on heuristics,
shortcuts or rules of thumb (cues) for decision making. Political party membership is one of the most
common heuristics in voting. Many voters join a political party whose platform aligns most closely with
their political beliefs, and voting for a candidate from that party simply makes sense. A Republican
candidate will likely espouse conservative beliefs, such as smaller government and lower taxes, that
are often more appealing to a Republican voter. Studies have shown that up to half of voters make
decisions using their political party identification, or party ID, especially in races where information about
candidates is scarce.44
In non-partisan and some local elections, where candidates are not permitted to list their party
identifications, voters may have to rely on a candidate’s background or job description to form a quick
opinion of a candidate’s suitability. A candidate for judge may list “criminal prosecutor” as current
employment, leaving the voter to determine whether a prosecutor would make a good judge.
The second method is to do research, learning background information before making a decision.
Candidates, parties, and campaigns put out a large array of information to sway potential voters, and the
media provide wide coverage, all of which is readily available online and elsewhere. But many voters are
unwilling to spend the necessary time to research and instead vote with incomplete information.45
Gender, race, socio-economic status, and interest-group affiliation also serve as heuristics for decision
making. Voters may assume female candidates have a stronger understanding about social issues relevant
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to women. Business owners may prefer to vote for a candidate with a college degree who has worked
in business rather than a career politician. Other voters may look to see which candidate is endorsed by
the National Organization of Women (NOW), because NOW’s endorsement will ensure the candidate
supports abortion rights.
Opinions based on heuristics rather than research are more likely to change when the cue changes. If a
voter begins listening to a new source of information or moves to a new town, the influences and cues
he or she meets will change. Even if the voter is diligently looking for information to make an informed
decision, demographic cues matter. Age, gender, race, and socio-economic status will shape our opinions
because they are a part of our everyday reality, and they become part of our barometer on whether a leader
or government is performing well.
A look at the 2012 presidential election shows how the opinions of different demographic groups vary
(Figure 6.12). For instance, 55 percent of women voted for Barack Obama and 52 percent of men voted
for Mitt Romney. Age mattered as well—60 percent of voters under thirty voted for Obama, whereas
56 percent of those over sixty-five voted for Romney. Racial groups also varied in their support of the
candidates. Ninety-three percent of African Americans and 71 percent of Hispanics voted for Obama
instead of Romney.46 These demographic effects are likely to be strong because of shared experiences,
concerns, and ideas. Citizens who are comfortable with one another will talk more and share opinions,
leading to more opportunities to influence or reinforce one another.

Figure 6.12 Breaking down voters by demographic groups may reveal very different levels of support for particular
candidates or policies among the groups.

Similar demographic effects were seen in the 2016 presidential election. For instance, 54 percent of women
voted for the Democratic candidate, Hillary Clinton, and 52 percent of men voted for the Republican
candidate, Donald Trump. If considering age and race, Trump garnered percentages similar to Mitt
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Romney in these categories as well. And, as in 2012, households with incomes below $50,000 heavily
favored the Democratic candidate, while those households in the $50,000–90,000 bracket slightly favored
the Republican.47
The political culture of a state can also have an effect on ideology and opinion. In the 1960s, Daniel
Elazar researched interviews, voting data, newspapers, and politicians’ speeches. He determined that
states had unique cultures and that different state governments instilled different attitudes and beliefs
in their citizens, creating political cultures. Some states value tradition, and their laws try to maintain
longstanding beliefs. Other states believe government should help people and therefore create large
bureaucracies that provide benefits to assist citizens. Some political cultures stress citizen involvement
whereas others try to exclude participation by the masses.
State political cultures can affect the ideology and opinions of those who live in or move to them. For
example, opinions about gun ownership and rights vary from state to state. Polls show that 61 percent
of all Californians, regardless of ideology or political party, stated there should be more controls on who
owns guns.48 In contrast, in Texas, support for the right to carry a weapon is high. Fifty percent of selfidentified Democrats—who typically prefer more controls on guns rather than fewer—said Texans should
be allowed to carry a concealed weapon if they have a permit.49 In this case, state culture may have affected
citizens’ feelings about the Second Amendment and moved them away from the expected ideological
beliefs.
The workplace can directly or indirectly affect opinions about policies, social issues, and political leaders
by socializing employees through shared experiences. People who work in education, for example, are
often surrounded by others with high levels of education. Their concerns will be specific to the education
sector and different from those in other workplaces. Frequent association with colleagues can align a
person’s thinking with theirs.
Workplace groups such as professional organizations or unions can also influence opinions. These
organizations provide members with specific information about issues important to them and lobby on
their behalf in an effort to better work environments, increase pay, or enhance shared governance. They
may also pressure members to vote for particular candidates or initiatives they believe will help promote
the organization’s goals. For example, teachers’ unions often support the Democratic Party because it has
historically supported increased funding to public schools and universities.
Important political opinion leaders, or political elites, also shape public opinion, usually by serving as
short-term cues that help voters pay closer attention to a political debate and make decisions about it.
Through a talk program or opinion column, the elite commentator tells people when and how to react to
a current problem or issue. Millennials and members of Generation X (currently ages 38–53) long used Jon
Stewart of The Daily Show and later Stephen Colbert of The Colbert Report as shortcuts to becoming informed
about current events. In the same way, older generations trusted Tom Brokaw and 60 Minutes.
Because an elite source can pick and choose the information and advice to provide, the door is open
to covert influence if this source is not credible or honest. Voters must be able to trust the quality of
the information. When elites lose credibility, they lose their audience. News agencies are aware of the
relationship between citizens and elites, which is why news anchors for major networks are carefully
chosen. When Brian Williams of NBC was accused of lying about his experiences in Iraq and New
Orleans, he was suspended pending an investigation. Williams later admitted to several misstatements
and apologized to the public, and he was removed from The Nightly News.50

OPINIONS ABOUT POLITICS AND POLICIES
What do Americans think about their political system, policies, and institutions? Public opinion has not
been consistent over the years. It fluctuates based on the times and events, and on the people holding major
office (Figure 6.13). Sometimes a majority of the public express similar ideas, but many times not. Where,
then, does the public agree and disagree? Let’s look at the two-party system, and then at opinions about
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public policy, economic policy, and social policy.

Figure 6.13 Public opinion may change significantly over time. Two issues that have undergone dramatic shifts in
public opinion during the last twenty years are same-sex marriage and immigration.

The United States is traditionally a two-party system. Only Democrats and Republicans regularly win
the presidency and, with few exceptions, seats in Congress. The majority of voters cast ballots only for
Republicans and Democrats, even when third parties are represented on the ballot. Yet, citizens say they
are frustrated with the current party system. Only 32 percent identify themselves as Democrats and only 23
percent as Republicans. Democratic membership has stayed relatively the same, but the Republican Party
has lost about 6 percent of its membership over the last ten years, whereas the number of self-identified
independents has grown from 30 percent in 2004 to 39 percent in 2014.51 Given these numbers, it is not
surprising that 58 percent of Americans say a third party is needed in U.S. politics today.52
Some of these changes in party allegiance may be due to generational and cultural shifts. Millennials and
Generation Xers are more likely to support the Democratic Party than the Republican Party. In recent
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polling, 51 percent of Millennials and 49 percent of Generation Xers stated they did, whereas only 35
percent and 38 percent, respectively, supported the Republican Party. Baby Boomers (currently aged
54–72) are slightly less likely than the other groups to support the Democratic Party; only 47 percent
reported doing so. The Silent Generation (born in the 1920s to early 1940s) is the only cohort whose
members state they support the Republican Party as a majority.53
Another shift in politics may be coming from the increasing number of multiracial citizens with strong
cultural roots. Almost 7 percent of the population now identifies as biracial or multiracial, and that
percentage is likely to grow. The number of citizens identifying as both African American and white
doubled between 2000 and 2010, whereas the number of citizens identifying as both Asian American and
white grew by 87 percent. The Pew study found that only 37 percent of multiracial adults favored the
Republican Party, while 57 percent favored the Democratic Party.54 As the demographic composition of
the United States changes and new generations become part of the voting population, public concerns and
expectations will change as well.
At its heart, politics is about dividing scarce resources fairly and balancing liberties and rights. Public
policy often becomes messy as politicians struggle to fix problems with the nation’s limited budget while
catering to numerous opinions about how best to do so. While the public often remains quiet, simply
answering public opinion polls or dutifully casting their votes on Election Day, occasionally citizens weigh
in more audibly by protesting or lobbying.
Some policy decisions are made without public input if they preserve the way money is allocated or defer
to policies already in place. But policies that directly affect personal economics, such as tax policy, may
cause a public backlash, and those that affect civil liberties or closely held beliefs may cause even more
public upheaval. Policies that break new ground similarly stir public opinion and introduce change that
some find difficult. The acceptance of same-sex marriage, for example, pitted those who sought to preserve
their religious beliefs against those who sought to be treated equally under the law.
Where does the public stand on economic policy? Only 26 percent of citizens surveyed in 2015 thought
the U.S. economy was in excellent or good condition,55 yet 42 percent believed their personal financial
situation was excellent to good.56 While this seems inconsistent, it reflects the fact that we notice what is
happening outside our own home. Even if a family’s personal finances are stable, members will be aware
of friends and relatives who are suffering job losses or foreclosures. This information will give them a
broader, more negative view of the economy beyond their own pocketbook.
When asked about government spending, the public was more united in wanting policy to be fiscally
responsible without raising taxes. In 2011, nearly 73 percent of interviewed citizens believed the
government was creating a deficit by spending too much money on social programs like welfare and food
stamps, and only 22 percent wanted to raise taxes to pay for them.57 When polled on which programs to
cut in order to balance the nation’s budget, however, respondents were less united (Figure 6.14). Nearly
21 percent said to cut education spending, whereas 22 percent wanted to cut spending on health care. Only
12 percent said to cut spending on Social Security. All these programs are used by nearly everyone at some
time, which makes them less controversial and less likely to actually be cut.
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Figure 6.14 When asked about budget cuts, poll respondents seldom favor cutting programs that directly affect
them, such as Social Security or health care.

In general, programs that benefit only some Americans or have unclear benefits cause more controversy
and discussion when the economy slows. Few citizens directly benefit from welfare and business
subsidies, so it is not surprising that 52 percent of respondents wanted to cut back on welfare and 57
percent wanted to cut back business subsidies. While some farm subsidies decrease the price of food items,
like milk and corn, citizens may not be aware of how these subsidies affect the price of goods at the
grocery store, perhaps explaining why 44 percent of respondents stated they would prefer to cut back on
agricultural subsidies.58
Social policy consists of government’s attempts to regulate public behavior in the service of a better society.
To accomplish this, government must achieve the difficult task of balancing the rights and liberties of
citizens. A person’s right to privacy, for example, might need to be limited if another person is in danger.
But to what extent should the government intrude in the private lives of its citizens? In a recent survey,
54 percent of respondents believed the U.S. government was too involved in trying to deal with issues of
morality.59
Abortion is a social policy issue that has caused controversy for nearly a century. One segment of the
population wants to protect the rights of the unborn child. Another wants to protect the bodily autonomy
of women and the right to privacy between a patient and her doctor. The divide is visible in public opinion
polls, where 51 percent of respondents said abortion should be legal in most cases and 43 percent said
it should be illegal in most cases. The Affordable Care Act, which increased government involvement
in health care, has drawn similar controversy. In a 2015 poll, 53 percent of respondents disapproved of
the act, a 9-percent increase from five years before. Much of the public’s frustration comes from the act’s
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mandate that individuals purchase health insurance or pay a fine (in order to create a large enough pool
of insured people to reduce the overall cost of coverage), which some see as an intrusion into individual
decision making.60
Laws allowing same-sex marriage raise the question whether the government should be defining marriage
and regulating private relationships in defense of personal and spousal rights. Public opinion has shifted
dramatically over the last twenty years. In 1996, only 27 percent of Americans felt same-sex marriage
should be legal, but recent polls show support has increased to 54 percent.61 Despite this sharp increase, a
number of states had banned same-sex marriage until the Supreme Court decided, in Obergefell v. Hodges
(2015), that states were obliged to give marriage licenses to couples of the same sex and to recognize outof-state, same-sex marriages.62 Some churches and businesses continue to argue that no one should be
compelled by the government to recognize or support a marriage between members of the same sex if
it conflicts with their religious beliefs.63 Undoubtedly, the issue will continue to cause a divide in public
opinion.
Another area where social policy must balance rights and liberties is public safety. Regulation of gun
ownership incites strong emotions, because it invokes the Second Amendment and state culture. Of those
polled nationwide, 52 percent believed government should protect the right of citizens to own guns, while
46 percent felt there should be stronger controls over gun ownership.64 These numbers change from state
to state, however, because of political culture. Immigration similarly causes strife, with citizens fearing
increases in crime and social spending due to large numbers of people entering the United States illegally.
Yet, 72 percent of respondents did believe there should be a path to citizenship for non-documented aliens
already in the country. And while the national government’s drug policy still lists marijuana as an illegal
substance, 45 percent of respondents stated they would agree if the government legalized marijuana.65

PUBLIC OPINION AND POLITICAL INSTITUTIONS
Public opinion about American institutions is measured in public approval ratings rather than in questions
of choice between positions or candidates. The congressional and executive branches of government are
the subject of much scrutiny and discussed daily in the media. Polling companies take daily approval polls
of these two branches. The Supreme Court makes the news less frequently, and approval polls are more
likely after the court has released major opinions. All three branches, however, are susceptible to swings
in public approval in response to their actions and to national events. Approval ratings are generally not
stable for any of the three. We next look at each in turn.
The president is the most visible member of the U.S. government and a lightning rod for disagreement.
Presidents are often blamed for the decisions of their administrations and political parties, and are held
accountable for economic and foreign policy downturns. For these reasons, they can expect their approval
ratings to slowly decline over time, increasing or decreasing slightly with specific events. On average,
presidents enjoy a 66 percent approval rating when starting office, but it drops to 53 percent by the end
of the first term. Presidents serving a second term average a beginning approval rating of 55.5 percent,
which falls to 47 percent by the end of office. For most of his term, President Obama’s presidency followed
the same trend. He entered office with a public approval rating of 67 percent, which fell to 54 percent by
the third quarter, dropped to 52 percent after his reelection, and, as of October 2015, was at 46 percent.
However, after January 2016, his approval rating began to climb, and he left office with an approval rating
of 59 percent (Figure 6.15). President Trump has experienced significantly lower approval ratings than
average, taking the oath of office with an approval rating of 45 percent, which declined to a low of 35
percent after a year in office, and stood at 40 percent in January 2019.66
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Figure 6.15 As President Obama’s ratings demonstrate, presidential approval ratings generally decline over time
but may fluctuate based on specific events or policies.

Events during a president’s term may spike his or her public approval ratings. George W. Bush’s public
approval rating jumped from 51 percent on September 10, 2001, to 86 percent by September 15 following
the 9/11 attacks. His father, George H. W. Bush, had received a similar spike in approval ratings (from
58 to 89 percent) following the end of the first Persian Gulf War in 1991.67 These spikes rarely last more
than a few weeks, so presidents try to quickly use the political capital they bring. For example, the 9/11
rally effect helped speed a congressional joint resolution authorizing the president to use troops, and the
“global war on terror” became a reality.68 The rally was short-lived, and support for the wars in Iraq and
Afghanistan quickly deteriorated post-2003.69
Some presidents have had higher or lower public approval than others, though ratings are difficult to
compare, because national and world events that affect presidential ratings are outside a president’s
control. Several chief executives presided over failing economies or wars, whereas others had the benefit of
strong economies and peace. Gallup, however, gives an average approval rating for each president across
the entire period served in office. George W. Bush’s average approval rating from 2001 to 2008 was 49.4
percent. Ronald Reagan’s from 1981 to 1988 was 52.8 percent, despite his winning all but thirteen electoral
votes in his reelection bid. Bill Clinton’s average approval from 1993 to 2000 was 55.1 percent, including the
months surrounding the Monica Lewinsky scandal and his subsequent impeachment. To compare other
notable presidents, John F. Kennedy averaged 70.1 percent and Richard Nixon 49 percent.70 Kennedy’s
average was unusually high because his time in office was short; he was assassinated before he could run
for reelection, leaving less time for his ratings to decline. Nixon’s unusually low approval ratings reflect
several months of media and congressional investigations into his involvement in the Watergate affair, as
well as his resignation in the face of likely impeachment.
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Link to Learning
Gallup polling has tracked approval ratings for all presidents since Harry Truman. The Presidential Job
Approval Center (https://www.openstax.org/l/29presapproval) allows you to compare weekly approval
ratings for all tracked presidents, as well as their average approval ratings.

Milestone
Public Mood and Watershed Moments
Polling is one area of U.S. politics in which political practitioners and political science scholars interact. Each
election cycle, political scientists help media outlets interpret polling, statistical data, and election forecasts.
One particular watershed moment in this regard occurred when Professor James Stimson, of the University
of North Carolina at Chapel Hill, developed his aggregated measure of public mood. This measure takes a
variety of issue positions and combines them to form a general ideology about the government. According to
Professor Stimson, the American electorate became more conservative in the 1970s and again in the 1990s,
as demonstrated by Republican gains in Congress. With this public mood measure in mind, political scientists
can explain why and when Americans allowed major policy shifts. For example, the Great Society’s expansion
of welfare and social benefits occurred during the height of liberalism in the mid-1960s, while the welfare cuts
and reforms of the 1990s occurred during the nation’s move toward conservatism. Tracking conservative and
liberal shifts in the public’s ideology allows policy analysts to predict whether voters are likely to accept or reject
major policies.
What other means of measuring the public mood do you think might be effective and reliable? How would you
implement them? Do you agree that watershed moments in history signal public mood changes? If so, give
some examples. If not, why not?

Congress as an institution has historically received lower approval ratings than presidents, a striking result
because individual senators and representatives are generally viewed favorably by their constituents.
While congressional representatives almost always win reelection and are liked by their constituents back
home, the institution itself is often vilified as representing everything that is wrong with politics and
partisanship.
As of August 2015, public approval of Congress sat at around 20 percent.71 For most of the last forty years,
congressional approval levels have bounced between 20 percent and 60 percent, but in the last fifteen
years they have regularly fallen below 40 percent. Like President George W. Bush, Congress experienced a
short-term jump in approval ratings immediately following 9/11, likely because of the rallying effect of the
terrorist attacks. Congressional approval had dropped back below 50 percent by early 2003 (Figure 6.16).
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Figure 6.16 Congressional approval ratings over the past forty years have generally fallen between 20 and 50
percent; however, these ratings spiked to over 80 percent in the wake of the terrorist attacks on September 11, 2001.

While presidents are affected by foreign and domestic events, congressional approval is mainly affected by
domestic events. When the economy rebounds or gas prices drop, public approval of Congress tends to go
up. But when party politics within Congress becomes a domestic event, public approval falls. The passage
of revenue bills has become an example of such an event, because deficits require Congress to make policy
decisions before changing the budget. Deficit and debt are not new to the United States. Congress and
presidents have attempted various methods of controlling debt, sometimes successfully and sometimes
not. In the past three decades alone, however, several prominent examples have shown how party politics
make it difficult for Congress to agree on a budget without a fight, and how these fights affect public
approval.
In 1995, Democratic president Bill Clinton and the Republican Congress hit a notable stalemate on the
national budget. In this case, the Republicans had recently gained control of the House of Representatives
and disagreed with Democrats and the president on how to cut spending and reduce the deficit. The
government shut down twice, sending non-essential employees home for a few days in November, and
then again in December and January.72 Congressional approval fell during the event, from 35 to 30
percent.73
Divisions between the political parties, inside the Republican Party, and between Congress and the
president became more pronounced over the next fifteen years, with the media closely covering the
political strife.74 In 2011, the United States reached its debt ceiling, or maximum allowed debt amount.
After much debate, the Budget Control Act was passed by Congress and signed by President Obama.
The act increased the debt ceiling, but it also reduced spending and created automatic cuts, called
sequestrations, if further legislation did not deal with the debt by 2013. When the country reached its new
debt ceiling of $16.4 trillion in 2013, short-term solutions led to Congress negotiating both the debt ceiling
and the national budget at the same time. The timing raised the stakes of the budget, and Democrats and
Republicans fought bitterly over the debt ceiling, budget cuts, and taxes. Inaction triggered the automatic
cuts to the budget in areas like defense, the courts, and public aid. By October, approximately 800,000
federal employees had been sent home, and the government went into partial shut-down for sixteen
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days before Congress passed a bill to raise the debt ceiling.75 The handling of these events angered
Americans, who felt the political parties needed to work together to solve problems rather than play
political games. During the 2011 ceiling debate, congressional approval fell from 18 to 13 percent, while in
2013, congressional approval fell to a new low of 9 percent in November.76
The Supreme Court generally enjoys less visibility than the other two branches of government, which leads
to more stable but also less frequent polling results. Indeed, 22 percent of citizens surveyed in 2014 had
never heard of Chief Justice John Roberts, the head of the Supreme Court.77 The court is protected by the
justices’ non-elected, non-political positions, which gives them the appearance of integrity and helps the
Supreme Court earn higher public approval ratings than presidents and Congress. To compare, between
2000 and 2010, the court’s approval rating bounced between 50 and 60 percent. During this same period,
Congress had a 20 to 40 percent approval rating.
The Supreme Court’s approval rating is also less susceptible to the influence of events. Support of and
opinions about the court are affected when the justices rule on highly visible cases that are of public
interest or other events occur that cause citizens to become aware of the court.78 For example, following
the Bush v. Gore case (2000), in which the court instructed Florida to stop recounting ballots and George W.
Bush won the Electoral College, 80 percent of Republicans approved of the court, versus only 42 percent
of Democrats.79 Twelve years later, when the Supreme Court’s ruling in National Federation of Independent
Business v. Sebelius (2012) let stand the Affordable Care Act’s requirement of individual coverage, approval
by Democrats increased to 68 percent, while Republican support dropped to 29 percent.80 Currently,
following the handing down of decisions in King v. Burwell (2015) and Obergefell v. Hodges (2015), which
allowed the Affordable Care Act’s subsidies and prohibited states from denying same-sex marriage,
respectively, 45 percent of people said they approved of the way the Supreme Court handled its job, down
4 percent from before the decisions.81

6.4 The Effects of Public Opinion
Learning Objectives
By the end of this section, you will be able to:
• Explain the circumstances that lead to public opinion affecting policy
• Compare the effects of public opinion on government branches and figures
• Identify situations that cause conflicts in public opinion
Public opinion polling is prevalent even outside election season. Are politicians and leaders listening to
these polls, or is there some other reason for them? Some believe the increased collection of public opinion
is due to growing support of delegate representation. The theory of delegate representation assumes the
politician is in office to be the voice of the people.82 If voters want the legislator to vote for legalizing
marijuana, for example, the legislator should vote to legalize marijuana. Legislators or candidates who
believe in delegate representation may poll the public before an important vote comes up for debate in
order to learn what the public desires them to do.
Others believe polling has increased because politicians, like the president, operate in permanent
campaign mode. To continue contributing money, supporters must remain happy and convinced the
politician is listening to them. Even if the elected official does not act in a manner consistent with the polls,
he or she can mollify everyone by explaining the reasons behind the vote.83
Regardless of why the polls are taken, studies have not clearly shown whether the branches of government
consistently act on them. Some branches appear to pay closer attention to public opinion than other
branches, but events, time periods, and politics may change the way an individual or a branch of
government ultimately reacts.
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PUBLIC OPINION AND ELECTIONS
Elections are the events on which opinion polls have the greatest measured effect. Public opinion polls
do more than show how we feel on issues or project who might win an election. The media use public
opinion polls to decide which candidates are ahead of the others and therefore of interest to voters and
worthy of interview. From the moment President Obama was inaugurated for his second term, speculation
began about who would run in the 2016 presidential election. Within a year, potential candidates were
being ranked and compared by a number of newspapers.84 The speculation included favorability polls on
Hillary Clinton, which measured how positively voters felt about her as a candidate. The media deemed
these polls important because they showed Clinton as the frontrunner for the Democrats in the next
election.85
During presidential primary season, we see examples of the bandwagon effect, in which the media pays
more attention to candidates who poll well during the fall and the first few primaries. Bill Clinton was
nicknamed the “Comeback Kid” in 1992, after he placed second in the New Hampshire primary despite
accusations of adultery with Gennifer Flowers. The media’s attention on Clinton gave him the momentum
to make it through the rest of the primary season, ultimately winning the Democratic nomination and the
presidency.

Link to Learning
Wondering how your favorite candidate is doing in the polls? The site RealClearPolitics
(https://www.openstax.org/l/29realclearpol) tracks a number of major polling sources on the major
elections, including the presidential and Senate elections.

Polling is also at the heart of horserace coverage, in which, just like an announcer at the racetrack, the
media calls out every candidate’s move throughout the presidential campaign. Horserace coverage can be
neutral, positive, or negative, depending upon what polls or facts are covered (Figure 6.17). During the
2012 presidential election, the Pew Research Center found that both Mitt Romney and President Obama
received more negative than positive horserace coverage, with Romney’s growing more negative as he
fell in the polls.86 Horserace coverage is often criticized for its lack of depth; the stories skip over the
candidates’ issue positions, voting histories, and other facts that would help voters make an informed
decision. Yet, horserace coverage is popular because the public is always interested in who will win, and it
often makes up a third or more of news stories about the election.87 Exit polls, taken the day of the election,
are the last election polls conducted by the media. Announced results of these surveys can deter voters
from going to the polls if they believe the election has already been decided.
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Figure 6.17 In 2016, Republican presidential candidate Donald Trump became the center of the media’s horserace
coverage. As the field winnowed from over twenty candidates down to three, the media incessantly compared
everyone else in the field to Trump. (credit: Max Goldberg)

Finding a Middle Ground
Should Exit Polls Be Banned?
Exit polling seems simple. An interviewer stands at a polling place on Election Day and asks people how they
voted. But the reality is different. Pollsters must select sites and voters carefully to ensure a representative
and random poll. Some people refuse to talk and others may lie. The demographics of the polled population
may lean more towards one party than another. Absentee and early voters cannot be polled. Despite these
setbacks, exit polls are extremely interesting and controversial, because they provide early information about
which candidate is ahead.
In 1985, a so-called gentleman’s agreement between the major networks and Congress kept exit poll results
from being announced before a state’s polls closed.88 This tradition has largely been upheld, with most media
outlets waiting until 7 p.m. or later to disclose a state’s returns. Internet and cable media, however, have not
always kept to the agreement. Sources like Matt Drudge have been accused of reporting early, and sometimes
incorrect, exit poll results.
On one hand, delaying results may be the right decision. Studies suggest that exit polls can affect voter turnout.
Reports of close races may bring additional voters to the polls, whereas apparent landslides may prompt
people to stay home. Other studies note that almost anything, including bad weather and lines at polling places,
dissuades voters. Ultimately, it appears exit poll reporting affects turnout by up to 5 percent.89
On the other hand, limiting exit poll results means major media outlets lose out on the chance to share their
carefully collected data, leaving small media outlets able to provide less accurate, more impressionistic results.
And few states are affected anyway, since the media invest only in those where the election is close. Finally,
an increasing number of voters are now voting up to two weeks early, and these numbers are updated daily
without controversy.
What do you think? Should exit polls be banned? Why or why not?

Public opinion polls also affect how much money candidates receive in campaign donations. Donors
assume public opinion polls are accurate enough to determine who the top two to three primary
candidates will be, and they give money to those who do well. Candidates who poll at the bottom will
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have a hard time collecting donations, increasing the odds that they will continue to do poorly. This
was apparent in the run-up to the 2016 presidential election. Bernie Sanders, Hillary Clinton, and Martin
O’Malley each campaigned in the hope of becoming the Democratic presidential nominee. In June 2015,
75 percent of Democrats likely to vote in their state primaries said they would vote for Clinton, while
15 percent of those polled said they would vote for Sanders. Only 2 percent said they would vote for
O’Malley.90 During this same period, Clinton raised $47 million in campaign donations, Sanders raised
$15 million, and O’Malley raised $2 million.91 By September 2015, 23 percent of likely Democratic voters
said they would vote for Sanders,92 and his summer fundraising total increased accordingly.93
Presidents running for reelection also must perform well in public opinion polls, and being in office may
not provide an automatic advantage. Americans often think about both the future and the past when they
decide which candidate to support.94 They have three years of past information about the sitting president,
so they can better predict what will happen if the incumbent is reelected. That makes it difficult for the
president to mislead the electorate. Voters also want a future that is prosperous. Not only should the
economy look good, but citizens want to know they will do well in that economy.95 For this reason, daily
public approval polls sometimes act as both a referendum of the president and a predictor of success.

PUBLIC OPINION AND GOVERNMENT
The relationship between public opinion polls and government action is murkier than that between polls
and elections. Like the news media and campaign staffers, members of the three branches of government
are aware of public opinion. But do politicians use public opinion polls to guide their decisions and
actions?
The short answer is “sometimes.” The public is not perfectly informed about politics, so politicians realize
public opinion may not always be the right choice. Yet many political studies, from the American Voter
in the 1920s to the American Voter Revisited in the 2000s, have found that voters behave rationally despite
having limited information. Individual citizens do not take the time to become fully informed about all
aspects of politics, yet their collective behavior and the opinions they hold as a group make sense. They
appear to be informed just enough, using preferences like their political ideology and party membership,
to make decisions and hold politicians accountable during an election year.
Overall, the collective public opinion of a country changes over time, even if party membership or ideology
does not change dramatically. As James Stimson’s prominent study found, the public’s mood, or collective
opinion, can become more or less liberal from decade to decade. While the initial study on public mood
revealed that the economy has a profound effect on American opinion,96 further studies have gone beyond
to determine whether public opinion, and its relative liberalness, in turn affect politicians and institutions.
This idea does not argue that opinion never affects policy directly, rather that collective opinion also affects
the politician’s decisions on policy.97
Individually, of course, politicians cannot predict what will happen in the future or who will oppose them
in the next few elections. They can look to see where the public is in agreement as a body. If public mood
changes, the politicians may change positions to match the public mood. The more savvy politicians look
carefully to recognize when shifts occur. When the public is more or less liberal, the politicians may make
slight adjustments to their behavior to match. Politicians who frequently seek to win office, like House
members, will pay attention to the long- and short-term changes in opinion. By doing this, they will be
less likely to lose on Election Day.98 Presidents and justices, on the other hand, present a more complex
picture.
Public opinion of the president is different from public opinion of Congress. Congress is an institution of
535 members, and opinion polls look at both the institution and its individual members. The president is
both a person and the head of an institution. The media pays close attention to any president’s actions,
and the public is generally well informed and aware of the office and its current occupant. Perhaps this is
why public opinion has an inconsistent effect on presidents’ decisions. As early as Franklin D. Roosevelt’s
administration in the 1930s, presidents have regularly polled the public, and since Richard Nixon’s term
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(1969–1974), they have admitted to using polling as part of the decision-making process.
Presidential responsiveness to public opinion has been measured in a number of ways, each of which tells
us something about the effect of opinion. One study examined whether presidents responded to public
opinion by determining how often they wrote amicus briefs and asked the court to affirm or reverse cases.
It found that the public’s liberal (or non-liberal) mood had an effect, causing presidents to pursue and file
briefs in different cases.99 But another author found that the public’s level of liberalness is ignored when
conservative presidents, such as Ronald Reagan or George W. Bush, are elected and try to lead. In one
example, our five most recent presidents’ moods varied from liberal to non-liberal, while public sentiment
stayed consistently liberal.100 While the public supported liberal approaches to policy, presidential action
varied from liberal to non-liberal.
Overall, it appears that presidents try to move public opinion towards personal positions rather than
moving themselves towards the public’s opinion.101 If presidents have enough public support, they use
their level of public approval indirectly as a way to get their agenda passed. Immediately following
Inauguration Day, for example, the president enjoys the highest level of public support for implementing
campaign promises. This is especially true if the president has a mandate, which is more than half the
popular vote. Barack Obama’s recent 2008 victory was a mandate with 52.9 percent of the popular vote
and 67.8 percent of the Electoral College vote.102 In contrast, President Donald Trump’s victory over
Democratic nominee Hillary Clinton was a closer contest. While Clinton outdistanced him by 2.9 million
votes nationally, after narrowly winning several states, Trump won a comfortable majority in the Electoral
College.
When presidents have high levels of public approval, they are likely to act quickly and try to accomplish
personal policy goals. They can use their position and power to focus media attention on an issue. This
is sometimes referred to as the bully pulpit approach. The term “bully pulpit” was coined by President
Theodore Roosevelt, who believed the presidency commanded the attention of the media and could be
used to appeal directly to the people. Roosevelt used his position to convince voters to pressure Congress
to pass laws.
Increasing partisanship has made it more difficult for presidents to use their power to get their own
preferred issues through Congress, however, especially when the president’s party is in the minority
in Congress.103 For this reason, modern presidents may find more success in using their popularity
to increase media and social media attention on an issue. Even if the president is not the reason for
congressional action, he or she can cause the attention that leads to change.104
Presidents may also use their popularity to ask the people to act. In October 2015, following a shooting at
Umpqua Community College in Oregon, President Obama gave a short speech from the West Wing of the
White House (Figure 6.18). After offering his condolences and prayers to the community, he remarked
that prayers and condolences were no longer enough, and he called on citizens to push Congress for
a change in gun control laws. President Obama had proposed gun control reform following the 2012
shooting at Sandy Hook Elementary in Connecticut, but it did not pass Congress. This time, the president
asked citizens to use gun control as a voting issue and push for reform via the ballot box.
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Figure 6.18 In the wake of a shooting at Umpqua Community College in Oregon in October 2015, President Obama
called for a change in gun control laws (credit: The White House).

In some instances, presidents may appear to directly consider public opinion before acting or making
decisions. In 2013, President Obama announced that he was considering a military strike on Syria in
reaction to the Syrian government’s illegal use of sarin gas on its own citizens. Despite agreeing that this
chemical attack on the Damascan suburbs was a war crime, the public was against U.S. involvement. Fortyeight percent of respondents said they opposed airstrikes, and only 29 percent were in favor. Democrats
were especially opposed to military intervention.105 President Obama changed his mind and ultimately
allowed Russian president Vladimir Putin to negotiate Syria’s surrender of its chemical weapons.
However, further examples show that presidents do not consistently listen to public opinion. After taking
office in 2009, President Obama did not order the closing of Guantanamo Bay prison, even though his
proposal to do so had garnered support during the 2008 election. President Bush, despite growing public
disapproval for the war in Iraq, did not end military support in Iraq after 2006. And President Bill Clinton,
whose White House pollsters were infamous for polling on everything, sometimes ignored the public if
circumstances warranted.106 In 1995, despite public opposition, Clinton guaranteed loans for the Mexican
government to help the country out of financial insolvency. He followed this decision with many speeches
to help the American public understand the importance of stabilizing Mexico’s economy. Individual
examples like these make it difficult to persuasively identify the direct effects of public opinion on the
presidency.
While presidents have at most only two terms to serve and work, members of Congress can serve as long
as the public returns them to office. We might think that for this reason public opinion is important to
representatives and senators, and that their behavior, such as their votes on domestic programs or funding,
will change to match the expectation of the public. In a more liberal time, the public may expect to see more
social programs. In a non-liberal time, the public mood may favor austerity, or decreased government
spending on programs. Failure to recognize shifts in public opinion may lead to a politician’s losing the
next election.107
House of Representatives members, with a two-year term, have a more difficult time recovering from
decisions that anger local voters. And because most representatives continually fundraise, unpopular
decisions can hurt their campaign donations. For these reasons, it seems representatives should be
susceptible to polling pressure. Yet one study, by James Stimson, found that the public mood does not
directly affect elections, and shifts in public opinion do not predict whether a House member will win or
lose. These elections are affected by the president on the ticket, presidential popularity (or lack thereof)
during a midterm election, and the perks of incumbency, such as name recognition and media coverage.
In fact, a later study confirmed that the incumbency effect is highly predictive of a win, and public opinion
is not.108 In spite of this, we still see policy shifts in Congress, often matching the policy preferences of
the public. When the shifts happen within the House, they are measured by the way members vote. The
study’s authors hypothesize that House members alter their votes to match the public mood, perhaps in
an effort to strengthen their electoral chances.109
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The Senate is quite different from the House. Senators do not enjoy the same benefits of incumbency,
and they win reelection at lower rates than House members. Yet, they do have one advantage over their
colleagues in the House: Senators hold six-year terms, which gives them time to engage in fence-mending
to repair the damage from unpopular decisions. In the Senate, Stimson’s study confirmed that opinion
affects a senator’s chances at reelection, even though it did not affect House members. Specifically, the
study shows that when public opinion shifts, fewer senators win reelection. Thus, when the public as a
whole becomes more or less liberal, new senators are elected. Rather than the senators shifting their policy
preferences and voting differently, it is the new senators who change the policy direction of the Senate.110
Beyond voter polls, congressional representatives are also very interested in polls that reveal the wishes of
interest groups and businesses. If AARP, one of the largest and most active groups of voters in the United
States, is unhappy with a bill, members of the relevant congressional committees will take that response
into consideration. If the pharmaceutical or oil industry is unhappy with a new patent or tax policy, its
members’ opinions will have some effect on representatives’ decisions, since these industries contribute
heavily to election campaigns.

Link to Learning
The website of the Policy Agendas Project (https://www.openstax.org/l/29polagendasprj) details a
National Science Foundation-funded policy project to provide data on public opinion, presidential public
approval, and a variety of governmental measures of activity. All data are coded by policy topic, so you
can look for trends in a policy topic of interest to you to see whether government attention tracks with
public opinion.

There is some disagreement about whether the Supreme Court follows public opinion or shapes it. The
lifetime tenure the justices enjoy was designed to remove everyday politics from their decisions, protect
them from swings in political partisanship, and allow them to choose whether and when to listen to public
opinion. More often than not, the public is unaware of the Supreme Court’s decisions and opinions. When
the justices accept controversial cases, the media tune in and ask questions, raising public awareness and
affecting opinion. But do the justices pay attention to the polls when they make decisions?
Studies that look at the connection between the Supreme Court and public opinion are contradictory.
Early on, it was believed that justices were like other citizens: individuals with attitudes and beliefs who
would be affected by political shifts.111 Later studies argued that Supreme Court justices rule in ways that
maintain support for the institution. Instead of looking at the short term and making decisions day to day,
justices are strategic in their planning and make decisions for the long term.112
Other studies have revealed a more complex relationship between public opinion and judicial decisions,
largely due to the difficulty of measuring where the effect can be seen. Some studies look at the number
of reversals taken by the Supreme Court, which are decisions with which the Court overturns the decision
of a lower court. In one study, the authors found that public opinion slightly affects cases accepted by the
justices.113 In a study looking at how often the justices voted liberally on a decision, a stronger effect of
public opinion was revealed.114
Whether the case or court is currently in the news may also matter. A study found that if the majority of
Americans agree on a policy or issue before the court, the court’s decision is likely to agree with public
opinion.115 A second study determined that public opinion is more likely to affect ignored cases than
heavily reported ones.116 In these situations, the court was also more likely to rule with the majority
opinion than against it. For example, in Town of Greece v. Galloway (2014), a majority of the justices decided
that ceremonial prayer before a town meeting was not a violation of the Establishment Clause.117 The
fact that 78 percent of U.S. adults recently said religion is fairly to very important to their lives118 and 61
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percent supported prayer in school119 may explain why public support for the Supreme Court did not fall
after this decision.120
Overall, however, it is clear that public opinion has a less powerful effect on the courts than on the other
branches and on politicians.121 Perhaps this is due to the lack of elections or justices’ lifetime tenure, or
perhaps we have not determined the best way to measure the effects of public opinion on the Court.
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Key Terms
agent of political socialization a person or entity that teaches and influences others about politics
through use of information
bandwagon effect increased media coverage of candidates who poll high
Bradley effect the difference between a poll result and an election result in which voters gave a socially
desirable poll response rather than a true response that might be perceived as racist
classical liberalism a political ideology based on belief in individual liberties and rights and the idea of
free will, with little role for government
communism a political and economic system in which, in theory, government promotes common
ownership of all property, means of production, and materials to prevent the exploitation of workers
while creating an equal society; in practice, most communist governments have used force to maintain
control
covert content ideologically slanted information presented as unbiased information in order to influence
public opinion
diffuse support the widespread belief that a country and its legal system are legitimate
exit poll an election poll taken by interviewing voters as they leave a polling place
fascism a political system of total control by the ruling party or political leader over the economy, the
military, society, and culture and often the private lives of citizens
favorability poll a public opinion poll that measures a public’s positive feelings about a candidate or
politician
heuristics shortcuts or rules of thumb for decision making
horserace coverage day-to-day media coverage of candidate performance in the election
leading question a question worded to lead a respondent to give a desired answer
margin of error a number that states how far the poll results may be from the actual preferences of the
total population of citizens
modern conservatism a political ideology that prioritizes individual liberties, preferring a smaller
government that stays out of the economy
modern liberalism a political ideology focused on equality and supporting government intervention in
society and the economy if it promotes equality
overt content political information whose author makes clear that only one side is presented
political culture the prevailing political attitudes and beliefs within a society or region
political elite a political opinion leader who alerts the public to changes or problems
political socialization the process of learning the norms and practices of a political system through
others and societal institutions
public opinion a collection of opinions of an individual or a group of individuals on a topic, person, or
event
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push poll politically biased campaign information presented as a poll in order to change minds
random sample a limited number of people from the overall population selected in such a way that each
has an equal chance of being chosen
representative sample a group of respondents demographically similar to the population of interest
socialism a political and economic system in which government uses its authority to promote social and
economic equality, providing everyone with basic services and equal opportunities and requiring citizens
with more wealth to contribute more
straw poll an informal and unofficial election poll conducted with a non-random population
theory of delegate representation a theory that assumes the politician is in office to be the voice of the
people and to vote only as the people want
traditional conservatism a political ideology supporting the authority of the monarchy and the church in
the belief that government provides the rule of law

Summary
6.1 The Nature of Public Opinion
Public opinion is more than a collection of answers to a question on a poll; it represents a snapshot of
how people’s experiences and beliefs have led them to feel about a candidate, a law, or a social issue.
Our attitudes are formed in childhood as part of our upbringing. They blend with our closely held beliefs
about life and politics to form the basis for our opinions. Beginning early in life, we learn about politics
from agents of socialization, which include family, schools, friends, religious organizations, and the media.
Socialization gives us the information necessary to understand our political system and make decisions.
We use this information to choose our ideology and decide what the proper role of government should be
in our society.
6.2 How Is Public Opinion Measured?
The purpose of a poll is to identify how a population feels about an issue or candidate. Many polling
companies and news outlets use statisticians and social scientists to design accurate and scientific polls
and to reduce errors. A scientific poll will try to create a representative and random sample to ensure the
responses are similar to what the actual population of an area believes. Scientific polls also have lower
margins of error, which means they better predict what the overall public or population thinks. Most
polls are administered through phones, online, or via social media. Even in scientific polls, issues like
timing, social pressure, lack of knowledge, and human nature can create results that do not match true
public opinion. Polls can also be used as campaign devices to try to change a voter’s mind on an issue or
candidate.
6.3 What Does the Public Think?
When citizens change their sources of information, their opinions may change. The influence of elites and
workplaces, life experiences, and state political culture can all help change our opinions. Economic and
social policies are likely to cause controversy if the government has to serve the needs of many different
groups or balance rights and liberties, all with limited resources.
What Americans think about their government institutions shifts over time as well. Overall approval
for presidents begins high and drops over time, with expected increases and decreases occurring due
to domestic and international events. Approval for Congress changes more dramatically with domestic
events and partisan behavior. The public has a lower opinion of Congress than of the president, and recent
congressional approval levels have hovered between 10 and 20 percent. The Supreme Court has the most
stable public approval ratings, possibly due to its less visible nature. But the court’s ratings can be affected
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by controversial decisions, such as its 2015 decisions on the Affordable Care Act and same-sex marriage.
6.4 The Effects of Public Opinion
Public opinion polls have some effect on politics, most strongly during election season. Candidates who do
well in polls receive more media coverage and campaign donations than candidates who fare poorly. The
effect of polling on government institutions is less clear. Presidents sometimes consider polls when making
decisions, especially if the polls reflect high approval. A president who has an electoral mandate can use
that high public approval rating to push policies through Congress. Congress is likely to be aware of public
opinion on issues. Representatives must continually raise campaign donations for bi-yearly elections. For
this reason, they must keep their constituents and donors happy. Representatives are also likely to change
their voting behavior if public opinion changes. Senators have a longer span between elections, which
gives them time to make decisions independent of opinion and then make amends with their constituents.
Changes in public opinion do not affect senators’ votes, but they do cause senators to lose reelection. It
is less clear whether Supreme Court justices rule in ways that maintain the integrity of the branch or that
keep step with the majority opinion of the public, but public approval of the court can change after highprofile decisions.

Review Questions
1. Which of the following is not an agent of
political socialization?
a. a family member
b. a religious leader
c. a teacher
d. a U.S. senator
2. How are most attitudes formed?
a. in adulthood, based on life choices
b. in childhood, based on early childhood
experiences
c. in college, based on classes and majors
d. after college, based on finances
3. ________ political content is given by a media
source that lets the reader or viewer know upfront
there is a political bias or position.
a. Overt
b. Covert
c. Explanatory
d. Expository
4. Where do your beliefs originate?
5. Which agents of socialization will have the
strongest impact on an individual?

6. The Bradley effect occurs when people
________.
a. say they will vote for a candidate based on
the candidate’s name
b. say they will vote against a candidate
because of the candidate’s race
c. say they will vote for a candidate but then
vote against him or her
d. say they will vote in the next election but
instead stay home
7. Which of the following is not part of a scientific
poll design?
a. a leading question
b. a random sample
c. a representative sample
d. a low margin of error
8. A poll states that Hillary Clinton will receive
43 percent of the vote. There is an 8 percent
margin of error. What do you think of the poll?
a. It is a good poll and the margin of error is
small.
b. It is a good poll and the margin of error is
acceptable.
c. It is a non-representative poll and the
margin of error is too high.
d. The poll accurately predicts Clinton will
receive 43 percent of the vote.
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9. Why do pollsters interview random people
throughout the country when trying to project
which candidate will win a presidential election?
10. How have changes in technology made
polling more difficult?
11. Why are social policies controversial?
a. They require people to accept the authority
of the government.
b. They require government to balance the
rights and liberties of different groups.
c. They require the government to increase
spending.
d. They require a decrease in regulations and
laws.
12. Which factor affects congressional approval
ratings the most?
a. presidential actions
b. foreign events
c. Supreme Court actions
d. domestic events
13. Which institution has the highest average
public approval ratings?
a. the presidency
b. the U.S. House of Representatives
c. the U.S. Senate
d. the Supreme Court
14. Why might one branch’s approval ratings be
higher than another’s?
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15. When are social and economic issues more
likely to cause polarization in public opinion?
16. How do polls affect presidential elections?
a. Polls help voters research information
about each of the candidates.
b. Polls tell voters the issues that candidates
support.
c. Polls identify the top candidates and the
media interview those candidates.
d. Polls explain which candidates should win
the election.
17. Presidential approval ratings ________ over a
president’s term of office.
a. increase
b. decline
c. stay relatively stable
d. seesaw
18. Which body of government is least
susceptible to public opinion polls?
a. the president
b. U.S. Senate
c. U.S. House of Representatives
d. U.S. Supreme Court
19. Why would House of Representative
members be more likely than the president to
follow public opinion?
20. How do the media use public opinion polls
during election season?

Critical Thinking Questions
21. Why is diffuse support important to maintaining a stable democracy? What happens when a
government does not have diffuse support?
22. What are the ways the media socialize a person?
23. Is public opinion generally clear, providing broad signals to elected leaders about what needs to be
done? Why or why not?
24. When should political leaders not follow public opinion, and why?
25. Why should a poll be scientific rather than informal?
26. What heuristics, or cues, do voters use to pick a presidential candidate? Are these a good way to pick
a president?
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Political Parties

Figure 9.1 The families of the 2012 presidential candidates joined in the festivities at the Democratic National
Convention in Charlotte, North Carolina, (left) and the Republican National Convention in Tampa, Florida (right).
(credit right: modification of work by “PBS NewsHour”/Flickr)

Chapter Outline
9.1 What Are Parties and How Did They Form?
9.2 The Two-Party System
9.3 The Shape of Modern Political Parties
9.4 Divided Government and Partisan Polarization

Introduction
In 2012, Barack Obama accepted his second nomination to lead the Democratic Party into the presidential
election (Figure 9.1). During his first term, he had been attacked by pundits for his failure to convince
congressional Republicans to work with him. Despite that, he was wildly popular in his own party, and
voters reelected him by a comfortable margin. His second term seemed to go no better, however, with
disagreements between the parties resulting in government shutdowns and the threat of credit defaults.
Yet just a few decades ago, then-president Dwight D. Eisenhower was criticized for failing to create a clear
vision for his Republican Party, and Congress was lampooned for what was deemed a lack of real conflict
over important issues. Political parties, it seems, can never get it right—they are either too polarizing or
too noncommittal.
While people love to criticize political parties, the reality is that the modern political system could not exist
without them. This chapter will explore why the party system may be the most important component of
any true democracy. What are political parties? Why do they form, and why has the United States typically
had only two? Why have political parties become so highly structured? Finally, why does it seem that
parties today are more polarized than they have been in the past?
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9.1 What Are Parties and How Did They Form?
Learning Objectives
By the end of this section, you will be able to:
• Describe political parties and what they do
• Differentiate political parties from interest groups
• Explain how U.S. political parties formed
At some point, most of us have found ourselves part of a group trying to solve a problem, like picking
a restaurant or movie to attend, or completing a big project at school or work. Members of the group
probably had various opinions about what should be done. Some may have even refused to help make
the decision or to follow it once it had been made. Still others may have been willing to follow along but
were less interested in contributing to a workable solution. Because of this disagreement, at some point,
someone in the group had to find a way to make a decision, negotiate a compromise, and ultimately do
the work needed for the group to accomplish its goals.
This kind of collective action problem is very common in societies, as groups and entire societies try to
solve problems or distribute scarce resources. In modern U.S. politics, such problems are usually solved by
two important types of organizations: interest groups and political parties. There are many interest groups,
all with opinions about what should be done and a desire to influence policy. Because they are usually not
officially affiliated with any political party, they generally have no trouble working with either of the major
parties. But at some point, a society must find a way of taking all these opinions and turning them into
solutions to real problems. That is where political parties come in. Essentially, political parties are groups
of people with similar interests who work together to create and implement policies. They do this by
gaining control over the government by winning elections. Party platforms guide members of Congress in
drafting legislation. Parties guide proposed laws through Congress and inform party members how they
should vote on important issues. Political parties also nominate candidates to run for state government,
Congress, and the presidency. Finally, they coordinate political campaigns and mobilize voters.

POLITICAL PARTIES AS UNIQUE ORGANIZATIONS
In Federalist No. 10, written in the late eighteenth century, James Madison noted that the formation of
self-interested groups, which he called factions, was inevitable in any society, as individuals started to
work together to protect themselves from the government. Interest groups and political parties are two
of the most easily identified forms of factions in the United States. These groups are similar in that they
are both mediating institutions responsible for communicating public preferences to the government.
They are not themselves government institutions in a formal sense. Neither is directly mentioned in the
U.S. Constitution nor do they have any real, legal authority to influence policy. But whereas interest
groups often work indirectly to influence our leaders, political parties are organizations that try to directly
influence public policy through its members who seek to win and hold public office. Parties accomplish
this by identifying and aligning sets of issues that are important to voters in the hopes of gaining support
during elections; their positions on these critical issues are often presented in documents known as a party
platform (Figure 9.2), which is adopted at each party’s presidential nominating convention every four
years. If successful, a party can create a large enough electoral coalition to gain control of the government.
Once in power, the party is then able to deliver, to its voters and elites, the policy preferences they
choose by electing its partisans to the government. In this respect, parties provide choices to the electorate,
something they are doing that is in such sharp contrast to their opposition.
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Figure 9.2 The party platform adopted at the first national convention of the Progressive Party in 1912. Among other
items, this platform called for disclosure requirements for campaign contributions, an eight-hour workday, a federal
income tax, and women’s suffrage.

Link to Learning
You can read the full platform of the Republican Party (https://openstax.org/l/29gopplatform) and the
Democratic Party (https://openstax.org/l/29demplatform) at their respective websites.

Winning elections and implementing policy would be hard enough in simple political systems, but in
a country as complex as the United States, political parties must take on great responsibilities to win
elections and coordinate behavior across the many local, state, and national governing bodies. Indeed,
political differences between states and local areas can contribute much complexity. If a party stakes out
issue positions on which few people agree and therefore builds too narrow a coalition of voter support,
that party may find itself marginalized. But if the party takes too broad a position on issues, it might find
itself in a situation where the members of the party disagree with one another, making it difficult to pass
legislation, even if the party can secure victory.
It should come as no surprise that the story of U.S. political parties largely mirrors the story of the United
States itself. The United States has seen sweeping changes to its size, its relative power, and its social and
demographic composition. These changes have been mirrored by the political parties as they have sought
to shift their coalitions to establish and maintain power across the nation and as party leadership has
changed. As you will learn later, this also means that the structure and behavior of modern parties largely
parallel the social, demographic, and geographic divisions within the United States today. To understand
how this has happened, we look at the origins of the U.S. party system.
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HOW POLITICAL PARTIES FORMED
National political parties as we understand them today did not really exist in the United States during
the early years of the republic. Most politics during the time of the nation’s founding were local in nature
and based on elite politics, limited suffrage (or the ability to vote in elections), and property ownership.
Residents of the various colonies, and later of the various states, were far more interested in events in their
state legislatures than in those occurring at the national level or later in the nation’s capital. To the extent
that national issues did exist, they were largely limited to collective security efforts to deal with external
rivals, such as the British or the French, and with perceived internal threats, such as conflicts with Native
Americans.
Soon after the United States emerged from the Revolutionary War, however, a rift began to emerge
between two groups that had very different views about the future direction of U.S. politics. Thus, from
the very beginning of its history, the United States has had a system of government dominated by
two different philosophies. Federalists, who were largely responsible for drafting and ratifying the U.S.
Constitution, generally favored the idea of a stronger, more centralized republic that had greater control
over regulating the economy.1 Anti-Federalists preferred a more confederate system built on state equality
and autonomy.2 The Federalist faction, led by Alexander Hamilton, largely dominated the government in
the years immediately after the Constitution was ratified. Included in the Federalists was President George
Washington, who was initially against the existence of parties in the United States. When Washington
decided to exit politics and leave office, he warned of the potential negative effects of parties in his
farewell address to the nation, including their potentially divisive nature and the fact that they might not
always focus on the common good but rather on partisan ends. However, members of each faction quickly
realized that they had a vested interest not only in nominating and electing a president who shared their
views, but also in winning other elections. Two loosely affiliated party coalitions, known as the Federalists
and the Democratic-Republicans, soon emerged. The Federalists succeeded in electing their first leader,
John Adams, to the presidency in 1796, only to see the Democratic-Republicans gain victory under Thomas
Jefferson four years later in 1800.
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Milestone
The “Revolution of 1800”: Uniting the Executive Branch under One Party
When the U.S. Constitution was drafted, its authors were certainly aware that political parties existed in other
countries (like Great Britain), but they hoped to avoid them in the United States. They felt the importance of
states in the U.S. federal structure would make it difficult for national parties to form. They also hoped that
having a college of electors vote for the executive branch, with the top two vote-getters becoming president
and vice president, would discourage the formation of parties. Their system worked for the first two presidential
elections, when essentially all the electors voted for George Washington to serve as president. But by 1796,
the Federalist and Anti-Federalist camps had organized into electoral coalitions. The Anti-Federalists joined
with many others active in the process to become known as the Democratic-Republicans. The Federalist John
Adams won the Electoral College vote, but his authority was undermined when the vice presidency went to
Democratic-Republican Thomas Jefferson, who finished second. Four years later, the Democratic-Republicans
managed to avoid this outcome by coordinating the electors to vote for their top two candidates. But when the
vote ended in a tie, it was ultimately left to Congress to decide who would be the third president of the United
States (Figure 9.3).

Figure 9.3 Thomas Jefferson almost lost the presidential election of 1800 to his own running mate when a
flaw in the design of the Electoral College led to a tie that had to be resolved by Congress.
In an effort to prevent a similar outcome in the future, Congress and the states voted to ratify the Twelfth
Amendment, which went into effect in 1804. This amendment changed the rules so that the president and vice
president would be selected through separate elections within the Electoral College, and it altered the method
that Congress used to fill the offices in the event that no candidate won a majority. The amendment essentially
endorsed the new party system and helped prevent future controversies. It also served as an early effort by
the two parties to collude to make it harder for an outsider to win the presidency.
Does the process of selecting the executive branch need to be reformed so that the people elect the president
and vice president directly, rather than through the Electoral College? Should the people vote separately on
each office rather than voting for both at the same time? Explain your reasoning.

Growing regional tensions eroded the Federalist Party’s ability to coordinate elites, and it eventually
collapsed following its opposition to the War of 1812.3 The Democratic-Republican Party, on the other
hand, eventually divided over whether national resources should be focused on economic and mercantile
development, such as tariffs on imported goods and government funding of internal improvements like
roads and canals, or on promoting populist issues that would help the “common man,” such as reducing
or eliminating state property requirements that had prevented many men from voting.4
In the election of 1824, numerous candidates contended for the presidency, all members of the Democratic-
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Republican Party. Andrew Jackson won more popular votes and more votes in the Electoral College than
any other candidate. However, because he did not win the majority (more than half) of the available
electoral votes, the election was decided by the House of Representatives, as required by the Twelfth
Amendment. The Twelfth Amendment limited the House’s choice to the three candidates with the greatest
number of electoral votes. Thus, Andrew Jackson, with 99 electoral votes, found himself in competition
with only John Quincy Adams, the second place finisher with 84 electoral votes, and William H. Crawford,
who had come in third with 41. The fourth-place finisher, Henry Clay, who was no longer in contention,
had won 37 electoral votes. Clay strongly disliked Jackson, and his ideas on government support for tariffs
and internal improvements were similar to those of Adams. Clay thus gave his support to Adams, who
was chosen on the first ballot. Jackson considered the actions of Clay and Adams, the son of the Federalist
president John Adams, to be an unjust triumph of supporters of the elite and referred to it as “the corrupt
bargain.”5
This marked the beginning of what historians call the Second Party System (the first parties had been
the Federalists and the Jeffersonian Republicans), with the splitting of the Democratic-Republicans and
the formation of two new political parties. One half, called simply the Democratic Party, was the party
of Jackson; it continued to advocate for the common people by championing westward expansion and
opposing a national bank. The branch of the Democratic-Republicans that believed that the national
government should encourage economic (primarily industrial) development was briefly known as the
National Republicans and later became the Whig Party6. In the election of 1828, Democrat Andrew Jackson
was triumphant. Three times as many people voted in 1828 as had in 1824, and most cast their ballots for
him.7
The formation of the Democratic Party marked an important shift in U.S. politics. Rather than being built
largely to coordinate elite behavior, the Democratic Party worked to organize the electorate by taking
advantage of state-level laws that had extended suffrage from male property owners to nearly all white
men.8 This change marked the birth of what is often considered the first modern political party in any
democracy in the world.9 It also dramatically changed the way party politics was, and still is, conducted.
For one thing, this new party organization was built to include structures that focused on organizing
and mobilizing voters for elections at all levels of government. The party also perfected an existing spoils
system, in which support for the party during elections was rewarded with jobs in the government
bureaucracy after victory.10 Many of these positions were given to party bosses and their friends. These
men were the leaders of political machines, organizations that secured votes for the party’s candidates
or supported the party in other ways. Perhaps more importantly, this election-focused organization also
sought to maintain power by creating a broader coalition and thereby expanding the range of issues upon
which the party was constructed.11

Link to Learning
Each of the two main U.S. political parties today—the Democrats (https://openstax.org/l/
29demcratsorg) and the Republicans (https://openstax.org/l/29gopwebsite) —maintains an extensive
website with links to its affiliated statewide organizations, which in turn often maintain links to the party’s
country organizations.
By comparison, here are websites for the Green Party (https://openstax.org/l/29greenparty) and the
Libertarian Party (https://openstax.org/l/29libertarian) that are two other parties in the United States
today.

The Democratic Party emphasized personal politics, which focused on building direct relationships with
voters rather than on promoting specific issues. This party dominated national politics from Andrew
Jackson’s presidential victory in 1828 until the mid-1850s, when regional tensions began to threaten the
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nation’s very existence. The growing power of industrialists, who preferred greater national authority,
combined with increasing tensions between the northern and southern states over slavery, led to the rise
of the Republican Party and its leader Abraham Lincoln in the election of 1860, while the Democratic Party
dominated in the South. Like the Democrats, the Republicans also began to utilize a mass approach to
party design and organization. Their opposition to the expansion of slavery, and their role in helping to
stabilize the Union during Reconstruction, made them the dominant player in national politics for the next
several decades.12
The Democratic and Republican parties have remained the two dominant players in the U.S. party system
since the Civil War (1861–1865). That does not mean, however, that the system has been stagnant. Every
political actor and every citizen has the ability to determine for him- or herself whether one of the two
parties meets his or her needs and provides an appealing set of policy options, or whether another option
is preferable.
At various points in the past 170 years, elites and voters have sought to create alternatives to the existing
party system. Political parties that are formed as alternatives to the Republican and Democratic parties are
known as third parties, or minor parties (Figure 9.4). In 1892, a third party known as the Populist Party
formed in reaction to what its constituents perceived as the domination of U.S. society by big business and
a decline in the power of farmers and rural communities. The Populist Party called for the regulation of
railroads, an income tax, and the popular election of U.S. senators, who at this time were chosen by state
legislatures and not by ordinary voters.13 The party’s candidate in the 1892 elections, James B. Weaver,
did not perform as well as the two main party candidates, and, in the presidential election of 1896, the
Populists supported the Democratic candidate William Jennings Bryan. Bryan lost, and the Populists once
again nominated their own presidential candidates in 1900, 1904, and 1908. The party disappeared from
the national scene after 1908, but its ideas were similar to those of the Progressive Party, a new political
party created in 1912.
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Figure 9.4 Various third parties, also known as minor parties, have appeared in the United States over the years.
Some, like the Socialist Party, still exist in one form or another. Others, like the Anti-Masonic Party, which wanted to
protect the United States from the influence of the Masonic fraternal order and garnered just under 8 percent of the
popular vote in 1832, are gone.

In 1912, former Republican president Theodore Roosevelt attempted to form a third party, known as the
Progressive Party, as an alternative to the more business-minded Republicans. The Progressives sought to
correct the many problems that had arisen as the United States transformed itself from a rural, agricultural
nation into an increasingly urbanized, industrialized country dominated by big business interests. Among
the reforms that the Progressive Party called for in its 1912 platform were women’s suffrage, an eighthour workday, and workers’ compensation. The party also favored some of the same reforms as the
Populist Party, such as the direct election of U.S. senators and an income tax, although Populists tended
to be farmers while the Progressives were from the middle class. In general, Progressives sought to make
government more responsive to the will of the people and to end political corruption in government.
They wished to break the power of party bosses and political machines, and called upon states to pass
laws allowing voters to vote directly on proposed legislation, propose new laws, and recall from office
incompetent or corrupt elected officials. The Progressive Party largely disappeared after 1916, and most
members returned to the Republican Party.14 The party enjoyed a brief resurgence in 1924, when Robert
“Fighting Bob” La Follette ran unsuccessfully for president under the Progressive banner.
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In 1948, two new third parties appeared on the political scene. Henry A. Wallace, a vice president
under Franklin Roosevelt, formed a new Progressive Party, which had little in common with the earlier
Progressive Party. Wallace favored racial desegregation and believed that the United States should have
closer ties to the Soviet Union. Wallace’s campaign was a failure, largely because most people believed
his policies, including national healthcare, were too much like those of communism, and this party also
vanished. The other third party, the States’ Rights Democrats, also known as the Dixiecrats, were white,
southern Democrats who split from the Democratic Party when Harry Truman, who favored civil rights
for African Americans, became the party’s nominee for president. The Dixiecrats opposed all attempts by
the federal government to end segregation, extend voting rights, prohibit discrimination in employment,
or otherwise promote social equality among races.15 They remained a significant party that threatened
Democratic unity throughout the 1950s and 1960s. Other examples of third parties in the United States
include the American Independent Party, the Libertarian Party, United We Stand America, the Reform
Party, and the Green Party.
None of these alternatives to the two major political parties had much success at the national level, and
most are no longer viable parties. All faced the same fate. Formed by charismatic leaders, each championed
a relatively narrow set of causes and failed to gain broad support among the electorate. Once their leaders
had been defeated or discredited, the party structures that were built to contest elections collapsed. And
within a few years, most of their supporters were eventually pulled back into one of the existing parties.
To be sure, some of these parties had an electoral impact. For example, the Progressive Party pulled
enough votes away from the Republicans to hand the 1912 election to the Democrats. Thus, the thirdparty rival’s principal accomplishment was helping its least-preferred major party win, usually at the
short-term expense of the very issue it championed. In the long run, however, many third parties have
brought important issues to the attention of the major parties, which then incorporated these issues into
their platforms. Understanding why this is the case is an important next step in learning about the issues
and strategies of the modern Republican and Democratic parties. In the next section, we look at why the
United States has historically been dominated by only two political parties.

9.2 The Two-Party System
Learning Objectives
By the end of this section, you will be able to:
• Describe the effects of winner-take-all elections
• Compare plurality and proportional representation
• Describe the institutional, legal, and social forces that limit the number of parties
• Discuss the concepts of party alignment and realignment
One of the cornerstones of a vibrant democracy is citizens’ ability to influence government through voting.
In order for that influence to be meaningful, citizens must send clear signals to their leaders about what
they wish the government to do. It only makes sense, then, that a democracy will benefit if voters have
several clearly differentiated options available to them at the polls on Election Day. Having these options
means voters can select a candidate who more closely represents their own preferences on the important
issues of the day. It also gives individuals who are considering voting a reason to participate. After all,
you are more likely to vote if you care about who wins and who loses. The existence of two major parties,
especially in our present era of strong parties, leads to sharp distinctions between the candidates and
between the party organizations.
Why do we have two parties? The two-party system came into being because the structure of U.S.
elections, with one seat tied to a geographic district, tends to lead to dominance by two major political
parties. Even when there are other options on the ballot, most voters understand that minor parties
have no real chance of winning even a single office. Hence, they vote for candidates of the two major
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parties in order to support a potential winner. Of the 535 members of the House and Senate, only a
handful identify as something other than Republican or Democrat. Third parties have fared no better in
presidential elections. No third-party candidate has ever won the presidency. Some historians or political
scientists might consider Abraham Lincoln to have been such a candidate, but in 1860, the Republicans
were a major party that had subsumed members of earlier parties, such as the Whig Party, and they were
the only major party other than the Democratic Party.

ELECTION RULES AND THE TWO-PARTY SYSTEM
A number of reasons have been suggested to explain why the structure of U.S. elections has resulted in a
two-party system. Most of the blame has been placed on the process used to select its representatives. First,
most elections at the state and national levels are winner-take-all: The candidate who receives the greatest
overall number of votes wins. Winner-take-all elections with one representative elected for one geographic
district allow voters to develop a personal relationship with “their” representative to the government.
They know exactly whom to blame, or thank, for the actions of that government. But these elections also
tend to limit the number of people who run for office. Otherwise-qualified candidates might not stand
for election if they feel the incumbent or another candidate has an early advantage in the race. And since
voters do not like to waste votes, third parties must convince voters they have a real chance of winning
races before voters will take them seriously. This is a tall order given the vast resources and mobilization
tools available to the existing parties, especially if an incumbent is one of the competitors. In turn, the
likelihood that third-party challengers will lose an election bid makes it more difficult to raise funds to
support later attempts.16
Winner-take-all systems of electing candidates to office, which exist in several countries other than the
United States, require that the winner receive either the majority of votes or a plurality of the votes. U.S.
elections are based on plurality voting. Plurality voting, commonly referred to as first-past-the-post, is
based on the principle that the individual candidate with the most votes wins, whether or not he or she
gains a majority (51 percent or greater) of the total votes cast. For instance, Abraham Lincoln won the
presidency in 1860 even though he clearly lacked majority support given the number of candidates in
the race. In 1860, four candidates competed for the presidency: Lincoln, a Republican; two Democrats,
one from the northern wing of the party and one from the southern wing; and a member of the newly
formed Constitutional Union Party, a southern party that wished to prevent the nation from dividing
over the issue of slavery. Votes were split among all four parties, and Lincoln became president with only
40 percent of the vote, not a majority of votes cast but more than any of the other three candidates had
received, and enough to give him a majority in the Electoral College, the body that ultimately decides
presidential elections. Plurality voting has been justified as the simplest and most cost-effective method
for identifying a victor in a democracy. A single election can be held on a single day, and the victor of the
competition is easily selected. On the other hand, systems in which people vote for a single candidate in an
individual district often cost more money because drawing district lines and registering voters according
to district is often expensive and cumbersome.17
In a system in which individual candidates compete for individual seats representing unique geographic
districts, a candidate must receive a fairly large number of votes in order to win. A political party
that appeals to only a small percentage of voters will always lose to a party that is more popular.18
Because second-place (or lower) finishers will receive no reward for their efforts, those parties that do not
attract enough supporters to finish first at least some of the time will eventually disappear because their
supporters realize they have no hope of achieving success at the polls.19 The failure of third parties to win
and the possibility that they will draw votes away from the party the voter had favored before—resulting
in a win for the party the voter liked least—makes people hesitant to vote for the third party’s candidates
a second time. This has been the fate of all U.S. third parties—the Populist Party, the Progressives, the
Dixiecrats, the Reform Party, and others.
In a proportional electoral system, however, parties advertise who is on their candidate list and voters
pick a party. Then, legislative seats are doled out to the parties based on the proportion of support each
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party receives. While the Green Party in the United States might not win a single congressional seat in
some years thanks to plurality voting, in a proportional system, it stands a chance to get a few seats in the
legislature regardless. For example, assume the Green Party gets 7 percent of the vote. In the United States,
7 percent will never be enough to win a single seat, shutting the Green candidates out of Congress entirely,
whereas in a proportional system, the Green Party will get 7 percent of the total number of legislative seats
available. Hence, it could get a foothold for its issues and perhaps increase its support over time. But with
plurality voting, it doesn’t stand a chance.
Third parties, often born of frustration with the current system, attract supporters from one or both of
the existing parties during an election but fail to attract enough votes to win. After the election is over,
supporters experience remorse when their least-favorite candidate wins instead. For example, in the 2000
election, Ralph Nader ran for president as the candidate of the Green Party. Nader, a longtime consumer
activist concerned with environmental issues and social justice, attracted many votes from people who
usually voted for Democratic candidates. This has caused some to claim that Democratic nominee Al Gore
lost the 2000 election to Republican George W. Bush, because Nader won Democratic votes in Florida that
might otherwise have gone to Gore (Figure 9.5).20

Figure 9.5 Ralph Nader, a longtime consumer advocate and crusader for social justice and the environment,
campaigned as an independent in 2008 (a). However, in 2000, he ran for the presidency as the Green Party
candidate. He received votes from many Democrats, and some analysts claim Nader’s campaign cost Al Gore the
presidency—an ironic twist for a politician who would come to be known primarily for his environmental activism, even
winning the Nobel Peace Prize in 2007 (b) for his efforts to inform the public about climate change. (credit a:
modification of work by “Mely-o”/Flikr”; credit b: modification of work by “kangotraveler”/Flickr)

Abandoning plurality voting, even if the winner-take-all election were kept, would almost certainly
increase the number of parties from which voters could choose. The easiest switch would be to a
majoritarian voting scheme, in which a candidate wins only if he or she enjoys the support of a majority
of voters. If no candidate wins a majority in the first round of voting, a run-off election is held among the
top contenders. Some states conduct their primary elections within the two major political parties in this
way.
A second way to increase the number of parties in the U.S. system is to abandon the winner-take-all
approach. Rather than allowing voters to pick their representatives directly, many democracies have
chosen to have voters pick their preferred party and allow the party to select the individuals who serve
in government. The argument for this method is that it is ultimately the party and not the individual who
will influence policy. Under this model of proportional representation, legislative seats are allocated to
competing parties based on the total share of votes they receive in the election. As a result, any given
election can have multiple winners, and voters who might prefer a smaller party over a major one have a
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chance to be represented in government (Figure 9.6).

Figure 9.6 While a U.S. ballot (a) for first-past-the-post elections features candidates’ names, the ballots of
proportional representation countries list the parties. On this Russian ballot (b), the voter is offered a choice of Social
Democratic, Nationalist, Socialist, and Communist parties, among others.

One possible way to implement proportional representation in the United States is to allocate legislative
seats based on the national level of support for each party’s presidential candidate, rather than on the
results of individual races. If this method had been used in the 1996 elections, 8 percent of the seats in
Congress would have gone to Ross Perot’s Reform Party because he won 8 percent of the votes cast. Even
though Perot himself lost, his supporters would have been rewarded for their efforts with representatives
who had a real voice in government. And Perot’s party’s chances of survival would have greatly increased.
Electoral rules are probably not the only reason the United States has a two-party system. We need
only look at the number of parties in the British or Canadian systems, both of which are winner-take-all
plurality systems like that in the United States, to see that it is possible to have more than two parties while
still directly electing representatives. The two-party system is also rooted in U.S. history. The first parties,
the Federalists and the Jeffersonian Republicans, disagreed about how much power should be given to the
federal government, and differences over other important issues further strengthened this divide. Over
time, these parties evolved into others by inheriting, for the most part, the general ideological positions
and constituents of their predecessors, but no more than two major parties ever formed. Instead of parties
arising based on region or ethnicity, various regions and ethnic groups sought a place in one of the two
major parties.
Scholars of voting behavior have also suggested at least three other characteristics of the U.S. system that
are likely to influence party outcomes: the Electoral College, demobilized ethnicity, and campaign and
election laws. First, the United States has a presidential system in which the winner is selected not directly
by the popular vote but indirectly by a group of electors known collectively as the Electoral College. The
winner-take-all system also applies in the Electoral College. In all but two states (Maine and Nebraska),
the total of the state’s electoral votes go to the candidate who wins the plurality of the popular vote in that
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state. Even if a new, third party is able to win the support of a lot of voters, it must be able to do so in
several states in order to win enough electoral votes to have a chance of winning the presidency.21
Besides the existence of the Electoral College, political scientist Gary W. Cox has also suggested that the
relative prosperity of the United States and the relative unity of its citizens have prevented the formation
of “large dissenting groups” that might give support to third parties.22 This is similar to the argument that
the United States does not have viable third parties, because none of its regions is dominated by mobilized
ethnic minorities that have created political parties in order to defend and to address concerns solely of
interest to that ethnic group. Such parties are common in other countries.
Finally, party success is strongly influenced by local election laws. Someone has to write the rules that
govern elections, and those rules help to determine outcomes. In the United States, such rules have been
written to make it easy for existing parties to secure a spot for their candidates in future elections. But
some states create significant burdens for candidates who wish to run as independents or who choose to
represent new parties. For example, one common practice is to require a candidate who does not have the
support of a major party to ask registered voters to sign a petition. Sometimes, thousands of signatures are
required before a candidate’s name can be placed on the ballot (Figure 9.7), but a small third party that
does have large numbers of supporters in some states may not be able to secure enough signatures for this
to happen.23

Figure 9.7 Costa Constantinides (right), while campaigning in 2013 to represent the 22nd District on the New York
City Council, said, “Few things are more important to a campaign than the petition process to get on the ballot. We
were so pumped up to get started that we went out at 12:01 a.m. on June 4 to start collecting signatures right away!”
Constantinides won the election later that year. (credit: modification of work by Costa Constantinides)

Link to Learning
Visit Fair Vote (https://openstax.org/l/29fairvoteweb) for a discussion of ballot access laws across the
country.

Given the obstacles to the formation of third parties, it is unlikely that serious challenges to the U.S. twoparty system will emerge. But this does not mean that we should view it as entirely stable either. The U.S.
party system is technically a loose organization of fifty different state parties and has undergone several
considerable changes since its initial consolidation after the Civil War. Third-party movements may have
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played a role in some of these changes, but all resulted in a shifting of party loyalties among the U.S.
electorate.

CRITICAL ELECTIONS AND REALIGNMENT
Political parties exist for the purpose of winning elections in order to influence public policy. This requires
them to build coalitions across a wide range of voters who share similar preferences. Since most U.S. voters
identify as moderates,24 the historical tendency has been for the two parties to compete for “the middle”
while also trying to mobilize their more loyal bases. If voters’ preferences remained stable for long periods
of time, and if both parties did a good job of competing for their votes, we could expect Republicans and
Democrats to be reasonably competitive in any given election. Election outcomes would probably be based
on the way voters compared the parties on the most important events of the day rather than on electoral
strategy.
There are many reasons we would be wrong in these expectations, however. First, the electorate isn’t
entirely stable. Each generation of voters has been a bit different from the last. Over time, the United States
has become more socially liberal, especially on topics related to race and gender, and Millennials—those
aged 21–37—are more liberal than members of older generations.25 The electorate’s economic preferences
have changed, and different social groups are likely to become more engaged in politics now than they did
in the past. Surveys conducted in 2016, for example, revealed that candidates’ religion is less important
to voters than it once was. Also, as young Latinos reach voting age, they seem more inclined to vote
than do their parents, which may raise the traditionally low voting rates among this ethnic group.26
Internal population shifts and displacements have also occurred, as various regions have taken their turn
experiencing economic growth or stagnation, and as new waves of immigrants have come to U.S. shores.
Additionally, the major parties have not always been unified in their approach to contesting elections.
While we think of both Congress and the presidency as national offices, the reality is that congressional
elections are sometimes more like local elections. Voters may reflect on their preferences for national policy
when deciding whom to send to the Senate or the House of Representatives, but they are very likely to
view national policy in the context of its effects on their area, their family, or themselves, not based on what
is happening to the country as a whole. For example, while many voters want to reduce the federal budget,
those over sixty-five are particularly concerned that no cuts to the Medicare program be made.27 Onethird of those polled reported that “senior’s issues” were most important to them when voting for national
officeholders.28 If they hope to keep their jobs, elected officials must thus be sensitive to preferences in
their home constituencies as well as the preferences of their national party.
Finally, it sometimes happens that over a series of elections, parties may be unable or unwilling to adapt
their positions to broader socio-demographic or economic forces. Parties need to be aware when society
changes. If leaders refuse to recognize that public opinion has changed, the party is unlikely to win in
the next election. For example, people who describe themselves as evangelical Christians are an important
Republican constituency; they are also strongly opposed to abortion.29 Thus, even though the majority of
U.S. adults believe abortion should be legal in at least some instances, such as when a pregnancy is the
result of rape or incest, or threatens the life of the mother, the position of many Republican presidential
candidates in 2016 was to oppose abortion in all cases.30 As a result, many women view the Republican
Party as unsympathetic to their interests and are more likely to support Democratic candidates.31 Similarly
(or simultaneously), groups that have felt that the party has served their causes in the past may decide
to look elsewhere if they feel their needs are no longer being met. Either way, the party system will be
upended as a result of a party realignment, or a shifting of party allegiances within the electorate (Table
9.1).32

This OpenStax book is available for free at http://cnx.org/content/col26739/1.4

Chapter 9 | Political Parties

341

Periods of Party Dominance and Realignment
Era

Party Systems and Realignments

1796–1824

First Party System: Federalists (urban elites, southern planters, New England) oppose
Democratic-Republicans (rural, small farmers and artisans, the South and the West).

1828–1856

Second Party System: Democrats (the South, cities, farmers and artisans, immigrants) oppose
Whigs (former Federalists, the North, middle class, native-born Americans).

1860–1892

Third Party System: Republicans (former Whigs plus African Americans) control the presidency.
Only one Democrat, Grover Cleveland, is elected president (1884, 1892).

1896–1932

Fourth Party System: Republicans control the presidency. Only one Democrat, Woodrow
Wilson, is elected president (1912, 1916). Challenges to major parties are raised by Populists and
Progressives.

1932–1964

Fifth Party System. Democrats control the presidency. Only one Republican, Dwight
Eisenhower, is elected president (1952, 1956). Major party realignment as African Americans
become part of the Democratic coalition.

1964–present

Sixth Party System. No one party controls the presidency. Ongoing realignment as southern
whites and many northern members of the working class begin to vote for Republicans. Latinos
and Asians immigrate, most of whom vote for Democrats.

Table 9.1 There have been six distinctive periods in U.S. history when new political parties have emerged,
control of the presidency has shifted from one party to another, or significant changes in a party’s makeup
have occurred.

One of the best-known party realignments occurred when Democrats moved to include African Americans
and other minorities into their national coalition during the Great Depression. After the Civil War,
Republicans, the party of Lincoln, were viewed as the party that had freed the slaves. Their efforts
to provide blacks with greater legal rights earned them the support of African Americans in both the
South, where they were newly enfranchised, and the Northeast. When the Democrats, the party of the
Confederacy, lost control of the South after the Civil War, Republicans ruled the region. However, the
Democrats regained control of the South after the removal of the Union army in 1877. Democrats had
largely supported slavery before the Civil War, and they opposed postwar efforts to integrate African
Americans into society after they were liberated. In addition, Democrats in the North and Midwest drew
their greatest support from labor union members and immigrants who viewed African Americans as
competitors for jobs and government resources, and who thus tended to oppose the extension of rights to
African Americans as much as their southern counterparts did.33
While the Democrats’ opposition to civil rights may have provided regional advantages in southern or
urban elections, it was largely disastrous for national politics. From 1868 to 1931, Democratic candidates
won just four of sixteen presidential elections. Two of these victories can be explained as a result of the
spoiler effect of the Progressive Party in 1912 and then Woodrow Wilson’s reelection during World War
I in 1916. This rather-dismal success rate suggested that a change in the governing coalition would be
needed if the party were to have a chance at once again becoming a player on the national level.
That change began with the 1932 presidential campaign of Franklin Delano Roosevelt. FDR determined
that his best path toward victory was to create a new coalition based not on region or ethnicity, but on
the suffering of those hurt the most during the Great Depression. This alignment sought to bring African
American voters in as a means of shoring up support in major urban areas and the Midwest, where many
southern blacks had migrated in the decades after the Civil War in search of jobs and better education for
their children, as well as to avoid many of the legal restrictions placed on them in the South. Roosevelt
accomplished this realignment by promising assistance to those hurt most by the Depression, including
African Americans.
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The strategy worked. Roosevelt won the election with almost 58 percent of the popular vote and 472
Electoral College votes, compared to incumbent Herbert Hoover’s 59. The 1932 election is considered an
example of a critical election, one that represents a sudden, clear, and long-term shift in voter allegiances.
After this election, the political parties were largely identified as being divided by differences in their
members’ socio-economic status. Those who favor stability of the current political and economic system
tend to vote Republican, whereas those who would most benefit from changing the system usually favor
Democratic candidates. Based on this alignment, the Democratic Party won the next five consecutive
presidential elections and was able to build a political machine that dominated Congress into the 1990s,
including holding an uninterrupted majority in the House of Representatives from 1954 until 1994.
The realignment of the parties did have consequences for Democrats. African Americans became an
increasingly important part of the Democratic coalition in the 1940s through the 1960s, as the party took
steps to support civil rights.34 Most changes were limited to the state level at first, but as civil rights reform
moved to the national stage, rifts between northern and southern Democrats began to emerge.35 Southern
Democrats became increasingly convinced that national efforts to provide social welfare and encourage
racial integration were violating state sovereignty and social norms. By the 1970s, many had begun to shift
their allegiance to the Republican Party, whose pro-business wing shared their opposition to the growing
encroachment of the national government into what they viewed as state and local matters.36
Almost fifty years after it had begun, the realignment of the two political parties resulted in the flipping
of post-Civil War allegiances, with urban areas and the Northeast now solidly Democratic, and the South
and rural areas overwhelmingly voting Republican. The result today is a political system that provides
Republicans with considerable advantages in rural areas and most parts of the Deep South.37 Democrats
dominate urban politics and those parts of the South, known as the Black Belt, where the majority of
residents are African American.

9.3 The Shape of Modern Political Parties
Learning Objectives
By the end of this section, you will be able to:
• Differentiate between the party in the electorate and the party organization
• Discuss the importance of voting in a political party organization
• Describe party organization at the county, state, and national levels
• Compare the perspectives of the party in government and the party in the electorate
We have discussed the two major political parties in the United States, how they formed, and some of the
smaller parties that have challenged their dominance over time. However, what exactly do political parties
do? If the purpose of political parties is to work together to create and implement policies by winning
elections, how do they accomplish this task, and who actually participates in the process?
The answer was fairly straightforward in the early days of the republic when parties were little more
than electoral coalitions of like-minded, elite politicians. But improvements in strategy and changes in the
electorate forced the parties to become far more complex organizations that operate on several levels in the
U.S. political arena. Modern political parties consist of three components identified by political scientist
V. O. Key: the party in the electorate (the voters); the party organization (which helps to coordinate
everything the party does in its quest for office); and the party in office (the office holders). To understand
how these various elements work together, we begin by thinking about a key first step in influencing
policy in any democracy: winning elections.

THE PARTY-IN-THE-ELECTORATE
A key fact about the U.S. political party system is that it’s all about the votes. If voters do not show up to
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vote for a party’s candidates on Election Day, the party has no chance of gaining office and implementing
its preferred policies. As we have seen, for much of their history, the two parties have been adapting to
changes in the size, composition, and preferences of the U.S. electorate. It only makes sense, then, that
parties have found it in their interest to build a permanent and stable presence among the voters. By
fostering a sense of loyalty, a party can insulate itself from changes in the system and improve its odds
of winning elections. The party-in-the-electorate are those members of the voting public who consider
themselves to be part of a political party and/or who consistently prefer the candidates of one party over
the other.
What it means to be part of a party depends on where a voter lives and how much he or she chooses to
participate in politics. At its most basic level, being a member of the party-in-the-electorate simply means
a voter is more likely to voice support for a party. These voters are often called party identifiers, since
they usually represent themselves in public as being members of a party, and they may attend some party
events or functions. Party identifiers are also more likely to provide financial support for the candidates of
their party during election season. This does not mean self-identified Democrats will support all the party’s
positions or candidates, but it does mean that, on the whole, they feel their wants or needs are more likely
to be met if the Democratic Party is successful.
Party identifiers make up the majority of the voting public. Gallup, the polling agency, has been collecting
data on voter preferences for the past several decades. Its research suggests that historically, over half
of American adults have called themselves “Republican” or “Democrat” when asked how they identify
themselves politically (Figure 9.8). Even among self-proclaimed independents, the overwhelming
majority claim to lean in the direction of one party or the other, suggesting they behave as if they identified
with a party during elections even if they preferred not to publicly pick a side. Partisan support is so strong
that, in a poll conducted from August 5 to August 9, 2015, about 88 percent of respondents said they either
identified with or, if they were independents, at least leaned toward one of the major political parties.38
Thus, in a poll conducted in January 2016, even though about 42 percent of respondents said they were
independent, this does not mean that they are not, in fact, more likely to favor one party over the other.39
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Figure 9.8 As the chart reveals, generation affects party identification. Millennials (aged 21–37) are more likely to
identify as or lean towards the Democratic Party and less likely to favor Republicans than are their Baby Boomer
parents and grandparents (born between 1946 and 1964).

Strictly speaking, party identification is not quite the same thing as party membership. People may
call themselves Republicans or Democrats without being registered as a member of the party, and the
Republican and Democratic parties do not require individuals to join their formal organization in the
same way that parties in some other countries do. Many states require voters to declare a party affiliation
before participating in primaries, but primary participation is irregular and infrequent, and a voter may
change his or her identity long before changing party registration. For most voters, party identification is
informal at best and often matters only in the weeks before an election. It does matter, however, because
party identification guides some voters, who may know little about a particular issue or candidate, in
casting their ballots. If, for example, someone thinks of him- or herself as a Republican and always votes
Republican, he or she will not be confused when faced with a candidate, perhaps in a local or county
election, whose name is unfamiliar. If the candidate is a Republican, the voter will likely cast a ballot for
him or her.
Party ties can manifest in other ways as well. The actual act of registering to vote and selecting a party
reinforces party loyalty. Moreover, while pundits and scholars often deride voters who blindly vote their
party, the selection of a party in the first place can be based on issue positions and ideology. In that regard,
voting your party on Election Day is not a blind act—it is a shortcut based on issue positions.
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THE PARTY ORGANIZATION
A significant subset of American voters views their party identification as something far beyond simply
a shortcut to voting. These individuals get more energized by the political process and have chosen to
become more active in the life of political parties. They are part of what is known as the party organization.
The party organization is the formal structure of the political party, and its active members are responsible
for coordinating party behavior and supporting party candidates. It is a vital component of any successful
party because it bears most of the responsibility for building and maintaining the party “brand.” It also
plays a key role in helping select, and elect, candidates for public office.

Local Organizations
Since winning elections is the first goal of the political party, it makes sense that the formal party
organization mirrors the local-state-federal structure of the U.S. political system. While the lowest level of
party organization is technically the precinct, many of the operational responsibilities for local elections
fall upon the county-level organization. The county-level organization is in many ways the workhorse
of the party system, especially around election time. This level of organization frequently takes on many
of the most basic responsibilities of a democratic system, including identifying and mobilizing potential
voters and donors, identifying and training potential candidates for public office, and recruiting new
members for the party. County organizations are also often responsible for finding rank and file members
to serve as volunteers on Election Day, either as officials responsible for operating the polls or as monitors
responsible for ensuring that elections are conducted honestly and fairly. They may also hold regular
meetings to provide members the opportunity to meet potential candidates and coordinate strategy
(Figure 9.9). Of course, all this is voluntary and relies on dedicated party members being willing to pitch
in to run the party.

Figure 9.9 Political parties are bottom-up structures, with lower levels often responsible for selecting delegates to
higher-level offices or conventions.
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State Organizations
Most of the county organizations’ formal efforts are devoted to supporting party candidates running for
county and city offices. But a fair amount of political power is held by individuals in statewide office
or in state-level legislative or judicial bodies. While the county-level offices may be active in these local
competitions, most of the coordination for them will take place in the state-level organizations. Like their
more local counterparts, state-level organizations are responsible for key party functions, such as statewide
candidate recruitment and campaign mobilization. Most of their efforts focus on electing high-ranking
officials such as the governor or occupants of other statewide offices (e.g., the state’s treasurer or attorney
general) as well as candidates to represent the state and its residents in the U.S. Senate and the U.S. House
of Representatives. The greater value of state- and national-level offices requires state organizations to take
on several key responsibilities in the life of the party.

Link to Learning
Visit the following Republican (https://openstax.org/l/29iowagoporg) and Democratic
(https://openstax.org/l/29ridemocrats) sites to see what party organizations look like on the local level.
Although these sites are for different parties in different parts of the country, they both inform visitors of
local party events, help people volunteer to work for the party, and provide a convenient means of
contributing to the party.

First, state-level organizations usually accept greater fundraising responsibilities than do their local
counterparts. Statewide races and races for national office have become increasingly expensive in recent
years. The average cost of a successful House campaign was $1.2 million in 2014; for Senate races, it was
$8.6 million.40 While individual candidates are responsible for funding and running their own races, it is
typically up to the state-level organization to coordinate giving across multiple races and to develop the
staffing expertise that these candidates will draw upon at election time.
State organizations are also responsible for creating a sense of unity among members of the state party.
Building unity can be very important as the party transitions from sometimes-contentious nomination
battles to the all-important general election. The state organization uses several key tools to get its
members working together towards a common goal. First, it helps the party’s candidates prepare for state
primary elections or caucuses that allow voters to choose a nominee to run for public office at either the
state or national level. Caucuses are a form of town hall meeting at which voters in a precinct get together
to voice their preferences, rather than voting individually throughout the day (Figure 9.10).
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Figure 9.10 Caucus-goers gather at a Democratic precinct caucus on January 3, 2008, in Iowa City, Iowa.
Caucuses are held every two years in more than 1650 Iowa precincts.

Second, the state organization is also responsible for drafting a state platform that serves as a policy guide
for partisans who are eventually selected to public office. These platforms are usually the result of a
negotiation between the various coalitions within the party and are designed to ensure that everyone in
the party will receive some benefits if their candidates win the election. Finally, state organizations hold a
statewide convention at which delegates from the various county organizations come together to discuss
the needs of their areas. The state conventions are also responsible for selecting delegates to the national
convention.

National Party Organization
The local and state-level party organizations are the workhorses of the political process. They take on most
of the responsibility for party activities and are easily the most active participants in the party formation
and electoral processes. They are also largely invisible to most voters. The average citizen knows very little
of the local party’s behavior unless there is a phone call or a knock on the door in the days or weeks before
an election. The same is largely true of the activities of the state-level party. Typically, the only people who
notice are those who are already actively engaged in politics or are being targeted for donations.
But most people are aware of the presence and activity of the national party organizations for several
reasons. First, many Americans, especially young people, are more interested in the topics discussed at
the national level than at the state or local level. According to John Green of the Ray C. Bliss Institute
of Applied Politics, “Local elections tend to be about things like sewers, and roads and police
protection—which are not as dramatic an issue as same-sex marriage or global warming or international
affairs.”41 Presidential elections and the behavior of the U.S. Congress are also far more likely to make
the news broadcasts than the activities of county commissioners, and the national-level party organization
is mostly responsible for coordinating the activities of participants at this level. The national party is a
fundraising army for presidential candidates and also serves a key role in trying to coordinate and direct
the efforts of the House and Senate. For this reason, its leadership is far more likely to become visible to
media consumers, whether they intend to vote or not.
A second reason for the prominence of the national organization is that it usually coordinates the grandest
spectacles in the life of a political party. Most voters are never aware of the numerous county-level
meetings or coordinating activities. Primary elections, one of the most important events to take place at
the state level, have a much lower turnout than the nationwide general election. In 2012, for example, only
one-third of the eligible voters in New Hampshire voted in the state’s primary, one of the earliest and
thus most important in the nation; however, 70 percent of eligible voters in the state voted in the general
election in November 2012.42 People may see or read an occasional story about the meetings of the state
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committees or convention but pay little attention. But the national conventions, organized and sponsored
by the national-level party, can dominate the national discussion for several weeks in late summer, a time
when the major media outlets are often searching for news. These conventions are the definition of a media
circus at which high-ranking politicians, party elites, and sometimes celebrities, such as actor/director
Clint Eastwood (Figure 9.11), along with individuals many consider to be the future leaders of the party
are brought before the public so the party can make its best case for being the one to direct the future of the
country.43 National party conventions culminate in the formal nomination of the party nominees for the
offices of president and vice president, and they mark the official beginning of the presidential competition
between the two parties.

Figure 9.11 In August 2012, Clint Eastwood—actor, director, and former mayor of Carmel-by-the-Sea,
California—spoke at the Republican National Convention accompanied by an empty chair representing the
Democratic incumbent president Barack Obama.

In the past, national conventions were often the sites of high drama and political intrigue. As late as 1968,
the identities of the presidential and/or vice-presidential nominees were still unknown to the general
public when the convention opened. It was also common for groups protesting key events and issues of
the day to try to raise their profile by using the conventions to gain the media spotlight. National media
outlets would provide “gavel to gavel” coverage of the conventions, and the relatively limited number
of national broadcast channels meant most viewers were essentially forced to choose between following
the conventions or checking out of the media altogether. Much has changed since the 1960s, however,
and between 1960 and 2004, viewership of both the Democratic National Convention and the Republican
National Convention had declined by half.44
National conventions are not the spectacles they once were, and this fact is almost certainly having
an impact on the profile of the national party organization. Both parties have come to recognize the
value of the convention as a medium through which they can communicate to the average viewer.
To ensure that they are viewed in the best possible light, the parties have worked hard to turn the
public face of the convention into a highly sanitized, highly orchestrated media event. Speakers are often
required to have their speeches prescreened to ensure that they do not deviate from the party line or run
the risk of embarrassing the eventual nominee—whose name has often been known by all for several
months. And while protests still happen, party organizations have becoming increasingly adept at keeping
protesters away from the convention sites, arguing that safety and security are more important than First
Amendment rights to speech and peaceable assembly. For example, protestors were kept behind concrete
barriers and fences at the Democratic National Convention in 2004.45
With the advent of cable TV news and the growth of internet blogging, the major news outlets have found
it unnecessary to provide the same level of coverage they once did. Between 1976 and 1996, ABC and
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CBS cut their coverage of the nominating conventions from more than fifty hours to only five. NBC cut
its coverage to fewer than five hours.46 One reason may be that the outcome of nominating conventions
are also typically known in advance, meaning there is no drama. Today, the nominee’s acceptance speech
is expected to be no longer than an hour, so it will not take up more than one block of prime-time TV
programming.
This is not to say the national conventions are no longer important, or that the national party organizations
are becoming less relevant. The conventions, and the organizations that run them, still contribute heavily
to a wide range of key decisions in the life of both parties. The national party platform is formally adopted
at the convention, as are the key elements of the strategy for contesting the national campaign. And even
though the media is paying less attention, key insiders and major donors often use the convention as a
way of gauging the strength of the party and its ability to effectively organize and coordinate its members.
They are also paying close attention to the rising stars who are given time at the convention’s podium, to
see which are able to connect with the party faithful. Most observers credit Barack Obama’s speech at the
2004 Democratic National Convention with bringing him to national prominence.47

Insider Perspective
Conventions and Trial Balloons
While both political parties use conventions to help win the current elections, they also use them as a way of
elevating local politicians to the national spotlight. This has been particularly true for the Democratic Party. In
1988, the Democrats tapped Arkansas governor Bill Clinton to introduce their nominee Michael Dukakis at the
convention. Clinton’s speech was lampooned for its length and lack of focus, but it served to get his name in
front of Democratic voters. Four years later, Clinton was able to leverage this national exposure to help his own
presidential campaign. The pattern was repeated when Illinois state senator Barack Obama gave the keynote
address at the 2004 convention (Figure 9.12). Although he was only a candidate for the U.S. Senate at the
time, his address caught the attention of the Democratic establishment and ultimately led to his emergence as
a viable presidential candidate just four years later.

Figure 9.12 Barack Obama gives his “Two Americas” speech at the Democratic National Convention in
Boston in July 2004. At the time, he was an Illinois state senator running for the U.S. Senate.
Should the media devote more attention to national conventions? Would this help voters choose the candidate
they want to vote for?
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Link to Learning
Bill Clinton’s lengthy nomination speech (https://openstax.org/l/29billclinnomsp) in 1988 was much
derided, but served the purpose of providing national exposure to a state governor. Barack Obama’s
inspirational speech (https://openstax.org/l/29barobanomsp) at the 2004 national convention resulted
in immediate speculation as to his wider political aspirations.

THE PARTY-IN-GOVERNMENT
One of the first challenges facing the party-in-government, or the party identifiers who have been elected
or appointed to hold public office, is to achieve their policy goals. The means to do this is chosen
in meetings of the two major parties; Republican meetings are called party conferences and Democrat
meetings are called party caucuses. Members of each party meet in these closed sessions and discuss what
items to place on the legislative agenda and make decisions about which party members should serve on
the committees that draft proposed laws. Party members also elect the leaders of their respective parties
in the House and the Senate, and their party whips. Leaders serve as party managers and are the highestranking members of the party in each chamber of Congress. The party whip ensures that members are
present when a piece of legislation is to be voted on and directs them how to vote. The whip is the secondhighest ranking member of the party in each chamber. Thus, both the Republicans and the Democrats
have a leader and a whip in the House, and a leader and a whip in the Senate. The leader and whip of
the party that holds the majority of seats in each house are known as the majority leader and the majority
whip. The leader and whip of the party with fewer seats are called the minority leader and the minority
whip. The party that controls the majority of seats in the House of Representatives also elects someone to
serve as Speaker of the House. People elected to Congress as independents (that is, not members of either
the Republican or Democratic parties) must choose a party to conference or caucus with. For example,
Senator Bernie Sanders of Vermont, who originally ran for Senate as an independent candidate, caucuses
with the Democrats and ran for the presidency as a Democrat. He returned to the Senate in 2017 as an
independent.48

Link to Learning
The political parties in government must represent their parties and the entire country at the same time.
One way they do this is by creating separate governing and party structures in the legislature, even
though these are run by the same people. Check out some of the more important leadership
organizations and their partisan counterparts in the House of Representatives (https://openstax.org/l/
29hofreporg) and the Senate (https://openstax.org/l/29senateorga) leadership.
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Get Connected!
Party Organization from the Inside
Interested in a cool summer job? Want to actually make a difference in your community? Consider an
internship at the Democratic National Committee (DNC) or Republican National Committee (RNC). Both
organizations offer internship programs for college students who want hands-on experience working in
community outreach and grassroots organizing. While many internship opportunities are based at the national
headquarters in Washington, DC, openings may exist within state party organizations.
Internship positions can be very competitive; most applicants are juniors or seniors with high grade-point
averages and strong recommendations from their faculty. Successful applicants get an inside view of
government, build a great professional network, and have the opportunity to make a real difference in the lives
of their friends and families.
Visit the DNC or RNC website and find out what it takes to be an intern. While there, also check out the state
party organization. Is there a local leader you feel you could work for? Are any upcoming events scheduled in
your state?

One problem facing the party-in-government relates to the design of the country’s political system. The
U.S. government is based on a complex principle of separation of powers, with power divided among
the executive, legislative, and judiciary branches. The system is further complicated by federalism, which
relegates some powers to the states, which also have separation of powers. This complexity creates a
number of problems for maintaining party unity. The biggest is that each level and unit of government has
different constituencies that the office holder must satisfy. The person elected to the White House is more
beholden to the national party organization than are members of the House or Senate, because members
of Congress must be reelected by voters in very different states, each with its own state-level and countylevel parties.
Some of this complexity is eased for the party that holds the executive branch of government. Executive
offices are typically more visible to the voters than the legislature, in no small part because a single person
holds the office. Voters are more likely to show up at the polls and vote if they feel strongly about the
candidate running for president or governor, but they are also more likely to hold that person accountable
for the government’s failures.49
Members of the legislature from the executive’s party are under a great deal of pressure to make the
executive look good, because a popular president or governor may be able to help other party members
win office. Even so, partisans in the legislature cannot be expected to simply obey the executive’s orders.
First, legislators may serve a constituency that disagrees with the executive on key matters of policy. If
the issue is important enough to voters, as in the case of gun control or abortion rights, an office holder
may feel his or her job will be in jeopardy if he or she too closely follows the party line, even if that
means disagreeing with the executive. A good example occurred when the Civil Rights Act of 1964,
which desegregated public accommodations and prohibited discrimination in employment on the basis
of race, was introduced in Congress. The bill was supported by Presidents John F. Kennedy and Lyndon
Johnson, both of whom were Democrats. Nevertheless, many Republicans, such as William McCulloch, a
conservative representative from Ohio, voted in its favor while many southern Democrats opposed it.50
A second challenge is that each house of the legislature has its own leadership and committee structure,
and those leaders may not be in total harmony with the president. Key benefits like committee
appointments, leadership positions, and money for important projects in their home district may hinge on
legislators following the lead of the party. These pressures are particularly acute for the majority party,
so named because it controls more than half the seats in one of the two chambers. The Speaker of the
House and the Senate majority leader, the majority party’s congressional leaders, have significant tools at
their disposal to punish party members who defect on a particular vote. Finally, a member of the minority
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party must occasionally work with the opposition on some issues in order to accomplish any of his or
her constituency’s goals. This is especially the case in the Senate, which is a super-majority institution.
Sixty votes (of the 100 possible) are required to get anything accomplished, because Senate rules allow
individual members to block legislation via holds and filibusters. The only way to block the blocking is to
invoke cloture, a procedure calling for a vote on an issue, which takes 60 votes.

9.4 Divided Government and Partisan Polarization
Learning Objectives
By the end of this section, you will be able to:
• Discuss the problems and benefits of divided government
• Define party polarization
• List the main explanations for partisan polarization
• Explain the implications of partisan polarization
In 1950, the American Political Science Association’s Committee on Political Parties (APSA) published an
article offering a criticism of the current party system. The parties, it argued, were too similar. Distinct,
cohesive political parties were critical for any well-functioning democracy. First, distinct parties offer
voters clear policy choices at election time. Second, cohesive parties could deliver on their agenda, even
under conditions of lower bipartisanship. The party that lost the election was also important to democracy
because it served as the “loyal opposition” that could keep a check on the excesses of the party in power.
Finally, the paper suggested that voters could signal whether they preferred the vision of the current
leadership or of the opposition. This signaling would keep both parties accountable to the people and lead
to a more effective government, better capable of meeting the country’s needs.
But, the APSA article continued, U.S. political parties of the day were lacking in this regard. Rarely did
they offer clear and distinct visions of the country’s future, and, on the rare occasions they did, they were
typically unable to enact major reforms once elected. Indeed, there was so much overlap between the
parties when in office that it was difficult for voters to know whom they should hold accountable for bad
results. The article concluded by advocating a set of reforms that, if implemented, would lead to more
distinct parties and better government. While this description of the major parties as being too similar may
have been accurate in the 1950s; that is no longer the case.51

THE PROBLEM OF DIVIDED GOVERNMENT
The problem of majority versus minority politics is particularly acute under conditions of divided
government. Divided government occurs when one or more houses of the legislature are controlled by
the party in opposition to the executive. Unified government occurs when the same party controls the
executive and the legislature entirely. Divided government can pose considerable difficulties for both the
operations of the party and the government as a whole. It makes fulfilling campaign promises extremely
difficult, for instance, since the cooperation (or at least the agreement) of both Congress and the president
is typically needed to pass legislation. Furthermore, one party can hardly claim credit for success when
the other side has been a credible partner, or when nothing can be accomplished. Party loyalty may be
challenged too, because individual politicians might be forced to oppose their own party agenda if it will
help their personal reelection bids.
Divided government can also be a threat to government operations, although its full impact remains
unclear.52 For example, when the divide between the parties is too great, government may shut down.
A 1976 dispute between Republican president Gerald Ford and a Democrat-controlled Congress over the
issue of funding for certain cabinet departments led to a ten-day shutdown of the government (although
the federal government did not cease to function entirely). But beginning in the 1980s, the interpretation
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that Republican president Ronald Reagan’s attorney general gave to a nineteenth-century law required a
complete shutdown of federal government operations until a funding issue was resolved (Figure 9.13).53
Clearly, the parties’ willingness to work together and compromise can be a very good thing. However, the
past several decades have brought an increased prevalence of divided government. Since 1969, the U.S.
electorate has sent the president a Congress of his own party in only seven of twenty-three congressional
elections, and during George W. Bush’s first administration, the Republican majority was so narrow that
a combination of resignations and defections gave the Democrats control before the next election could be
held.
Over the short term, however, divided government can make for very contentious politics. A wellfunctioning government usually requires a certain level of responsiveness on the part of both the executive
and the legislative branches. This responsiveness is hard enough if government is unified under one
party. During the presidency of Democrat Jimmy Carter (1977–1980), despite the fact that both houses
of Congress were controlled by Democratic majorities, the government was shut down on five occasions
because of conflict between the executive and legislative branches.54 Shutdowns are even more likely
when the president and at least one house of Congress are of opposite parties. During the presidency of
Ronald Reagan, for example, the federal government shut down eight times; on seven of those occasions,
the shutdown was caused by disagreements between Reagan and the Republican-controlled Senate on the
one hand and the Democrats in the House on the other, over such issues as spending cuts, abortion rights,
and civil rights.55 More such disputes and government shutdowns took place during the administrations
of George H. W. Bush, Bill Clinton, and Barack Obama, when different parties controlled Congress and the
presidency. The most recent government shutdown, the longest in U.S. history, began in December 2018
under the 115th Congress, when the presidency and both houses were controlled by Republican majorities,
but continued into the 116th, which features a Democratically controlled House and a Republican Senate.
For the first few decades of the current pattern of divided government, the threat it posed to the
government appears to have been muted by a high degree of bipartisanship, or cooperation through
compromise. Many pieces of legislation were passed in the 1960s and 1970s with reasonably high levels
of support from both parties. Most members of Congress had relatively moderate voting records, with
regional differences within parties that made bipartisanship on many issues more likely.

Figure 9.13 In the early 1980s, Republican president Ronald Reagan (left) and Democratic Speaker of the House
Tip O’Neil (right) worked together to pass key pieces of legislation, even though they opposed each other on several
issues. (credit: Ronald Reagan Presidential Library & Museum)

For example, until the 1980s, northern and midwestern Republicans were often fairly progressive,
supporting racial equality, workers’ rights, and farm subsidies. Southern Democrats were frequently quite
socially and racially conservative and were strong supporters of states’ rights. Cross-party cooperation on
these issues was fairly frequent. But in the past few decades, the number of moderates in both houses of
Congress has declined. This has made it more difficult for party leadership to work together on a range
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of important issues, and for members of the minority party in Congress to find policy agreement with an
opposing party president.

THE IMPLICATIONS OF POLARIZATION
The past thirty years have brought a dramatic change in the relationship between the two parties as
fewer conservative Democrats and liberal Republicans have been elected to office. As political moderates,
or individuals with ideologies in the middle of the ideological spectrum, leave the political parties at
all levels, the parties have grown farther apart ideologically, a result called party polarization. In other
words, at least organizationally and in government, Republicans and Democrats have become increasingly
dissimilar from one another (Figure 9.14). In the party-in-government, this means fewer members of
Congress have mixed voting records; instead they vote far more consistently on issues and are far more
likely to side with their party leadership.56 It also means a growing number of moderate voters aren’t
participating in party politics. Either they are becoming independents, or they are participating only in the
general election and are therefore not helping select party candidates in primaries.

Figure 9.14 The number of moderates has dropped since 1973 as both parties have moved toward ideological
extremes.

What is most interesting about this shift to increasingly polarized parties is that it does not appear to
have happened as a result of the structural reforms recommended by APSA. Rather, it has happened
because moderate politicians have simply found it harder and harder to win elections. There are many
conflicting theories about the causes of polarization, some of which we discuss below. But whatever its
origin, party polarization in the United States does not appear to have had the net positive effects that
the APSA committee was hoping for. With the exception of providing voters with more distinct choices,
positives of polarization are hard to find. The negative impacts are many. For one thing, rather than
reducing interparty conflict, polarization appears to have only amplified it. For example, the Republican
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Party (or the GOP, standing for Grand Old Party) has historically been a coalition of two key and
overlapping factions: pro-business rightists and social conservatives. The GOP has held the coalition of
these two groups together by opposing programs designed to redistribute wealth (and advocating small
government) while at the same time arguing for laws preferred by conservative Christians. But it was
also willing to compromise with pro-business Democrats, often at the expense of social issues, if it meant
protecting long-term business interests.
Recently, however, a new voice has emerged that has allied itself with the Republican Party. Born in part
from an older third-party movement known as the Libertarian Party, the Tea Party is more hostile to
government and views government intervention in all forms, and especially taxation and the regulation of
business, as a threat to capitalism and democracy. It is less willing to tolerate interventions in the market
place, even when they are designed to protect the markets themselves. Although an anti-tax faction within
the Republican Party has existed for some time, some factions of the Tea Party movement are also active
at the intersection of religious liberty and social issues, especially in opposing such initiatives as same-sex
marriage and abortion rights.57 The Tea Party has argued that government, both directly and by neglect, is
threatening the ability of evangelicals to observe their moral obligations, including practices some perceive
as endorsing social exclusion.
Although the Tea Party is a movement and not a political party, 86 percent of Tea Party members who
voted in 2012 cast their votes for Republicans.58 Some members of the Republican Party are closely
affiliated with the movement, and before the 2012 elections, Tea Party activist Grover Norquist exacted
promises from many Republicans in Congress that they would oppose any bill that sought to raise taxes.59
The inflexibility of Tea Party members has led to tense floor debates and was ultimately responsible for
the 2014 primary defeat of Republican majority leader Eric Cantor and the 2015 resignation of the sitting
Speaker of the House John Boehner. In 2015, Chris Christie, John Kasich, Ben Carson, Marco Rubio, and
Ted Cruz, all of whom were Republican presidential candidates, signed Norquist’s pledge as well (Figure
9.15).

Figure 9.15 Vying for the Republican nomination, 2016 presidential candidates Ted Cruz (a) and John Kasich (b),
like many other Republicans, signed a pledge not to raise taxes if elected.

Movements on the left have also arisen. The Occupy Wall Street movement was born of the government’s
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response to the Great Recession of 2008 and its assistance to endangered financial institutions, provided
through the Troubled Asset Relief Program, TARP (Figure 9.16). The Occupy Movement believed the
recession was caused by a failure of the government to properly regulate the banking industry. The
Occupiers further maintained that the government moved swiftly to protect the banking industry from
the worst of the recession but largely failed to protect the average person, thereby worsening the growing
economic inequality in the United States.

Figure 9.16 On September 30, 2011, Occupy Wall Street protesters marched to the headquarters of the New York
Police Department to protest police brutality that occurred in response to the movement’s occupation of Zuccotti Park
in Lower Manhattan. (credit: modification of work by David Shankbone)

While the Occupy Movement itself has largely fizzled, the anti-business sentiment to which it gave
voice continues within the Democratic Party, and many Democrats have proclaimed their support for
the movement and its ideals, if not for its tactics.60 Champions of the left wing of the Democratic
Party, however, such as former presidential candidate Senator Bernie Sanders and Massachusetts senator
Elizabeth Warren, have ensured that the Occupy Movement’s calls for more social spending and higher
taxes on the wealthy remain a prominent part of the national debate. Their popularity, and the growing
visibility of race issues in the United States, have helped sustain the left wing of the Democratic Party.
Bernie Sanders’ presidential run made these topics and causes even more salient, especially among
younger voters. This reality led Hillary Clinton to move left during the primaries and attempt to win
people over. However, the left never warmed up to Clinton after Sanders exited the race. After Clinton lost
to Trump, many on the left blamed Clinton for not going far enough left, and they further claimed that
Sanders would have had a better chance at beating Trump.61
Unfortunately, party factions haven’t been the only result of party polarization. By most measures, the U.S.
government in general and Congress in particular have become less effective in recent years. Congress
has passed fewer pieces of legislation, confirmed fewer appointees, and been less effective at handling
the national purse than in recent memory. If we define effectiveness as legislative productivity, the
106th Congress (1999–2000) passed 463 pieces of substantive legislation (not including commemorative
legislation, such as bills proclaiming an official doughnut of the United States). The 107th Congress
(2000–2001) passed 294 such pieces of legislation. By 2013–2014, the total had fallen to 212.62
Perhaps the clearest sign of Congress’ ineffectiveness is that the threat of government shutdown has
become a constant. Shutdowns occur when Congress and the president are unable to authorize and
appropriate funds before the current budget runs out. This is now an annual problem. Relations between
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the two parties became so bad that financial markets were sent into turmoil in 2014 when Congress failed
to increase the government’s line of credit before a key deadline, thus threatening a U.S. government
default on its loans. While any particular trend can be the result of multiple factors, the decline of key
measures of institutional confidence and trust suggest the negative impact of polarization. Public approval
ratings for Congress have been near single digits for several years, and a poll taken in February 2016
revealed that only 11 percent of respondents thought Congress was doing a “good or excellent job.”63 In
the wake of the Great Recession, President Obama’s average approval rating remained low for several
years, despite an overall trend in economic growth since the end of 2008, before he enjoyed an uptick
in support during his final year in office.64 Typically, economic conditions are a significant driver of
presidential approval, suggesting the negative effect of partisanship on presidential approval.

THE CAUSES OF POLARIZATION
Scholars agree that some degree of polarization is occurring in the United States, even if some contend it
is only at the elite level. But they are less certain about exactly why, or how, polarization has become such
a mainstay of American politics. Several conflicting theories have been offered. The first and perhaps best
argument is that polarization is a party-in-government phenomenon driven by a decades-long sorting of
the voting public, or a change in party allegiance in response to shifts in party position.65 According to
the sorting thesis, before the 1950s, voters were mostly concerned with state-level party positions rather
than national party concerns. Since parties are bottom-up institutions, this meant local issues dominated
elections; it also meant national-level politicians typically paid more attention to local problems than to
national party politics.
But over the past several decades, voters have started identifying more with national-level party politics,
and they began to demand their elected representatives become more attentive to national party positions.
As a result, they have become more likely to pick parties that consistently represent national ideals, are
more consistent in their candidate selection, and are more willing to elect office-holders likely to follow
their party’s national agenda. One example of the way social change led to party sorting revolves around
race.
The Democratic Party returned to national power in the 1930s largely as the result of a coalition among
low socio-economic status voters in northern and midwestern cities. These new Democratic voters were
religiously and ethnically more diverse than the mostly white, mostly Protestant voters who supported
Republicans. But the southern United States (often called the “Solid South”) had been largely dominated
by Democratic politicians since the Civil War. These politicians agreed with other Democrats on most
issues, but they were more evangelical in their religious beliefs and less tolerant on racial matters. The
federal nature of the United States meant that Democrats in other parts of the country were free to
seek alliances with minorities in their states. But in the South, African Americans were still largely
disenfranchised well after Franklin Roosevelt had brought other groups into the Democratic tent.
The Democratic alliance worked relatively well through the 1930s and 1940s when post-Depression politics
revolved around supporting farmers and helping the unemployed. But in the late 1950s and early 1960s,
social issues became increasingly prominent in national politics. Southern Democrats, who had supported
giving the federal government authority for economic redistribution, began to resist calls for those powers
to be used to restructure society. Many of these Democrats broke away from the party only to find a home
among Republicans, who were willing to help promote smaller national government and greater states’
rights.66 This shift was largely completed with the rise of the evangelical movement in politics, when it
shepherded its supporters away from Jimmy Carter, an evangelical Christian, to Ronald Reagan in the
1980 presidential election.
At the same time social issues were turning the Solid South towards the Republican Party, they were
having the opposite effect in the North and West. Moderate Republicans, who had been champions
of racial equality since the time of Lincoln, worked with Democrats to achieve social reform. These
Republicans found it increasing difficult to remain in their party as it began to adjust to the growing power
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of the small government–states’ rights movement. A good example was Senator Arlen Specter, a moderate
Republican who represented Pennsylvania and ultimately switched to become a Democrat before the end
of his political career.
A second possible culprit in increased polarization is the impact of technology on the public square. Before
the 1950s, most people got their news from regional newspapers and local radio stations. While some
national programming did exist, most editorial control was in the hands of local publishers and editorial
boards. These groups served as a filter of sorts as they tried to meet the demands of local markets.
As described in detail in the media chapter, the advent of television changed that. Television was a
powerful tool, with national news and editorial content that provided the same message across the
country. All viewers saw the same images of the women’s rights movement and the war in Vietnam. The
expansion of news coverage to cable, and the consolidation of local news providers into big corporate
conglomerates, amplified this nationalization. Average citizens were just as likely to learn what it meant
to be a Republican from a politician in another state as from one in their own, and national news coverage
made it much more difficult for politicians to run away from their votes. The information explosion
that followed the heyday of network TV by way of cable, the Internet, and blogs has furthered this
nationalization trend.
A final possible cause for polarization is the increasing sophistication of gerrymandering, or the
manipulation of legislative districts in an attempt to favor a particular candidate (Figure 9.17). According
to the gerrymandering thesis, the more moderate or heterogeneous a voting district, the more moderate
the politician’s behavior once in office. Taking extreme or one-sided positions on a large number of issues
would be hazardous for a member who needs to build a diverse electoral coalition. But if the district has
been drawn to favor a particular group, it now is necessary for the elected official to serve only the portion
of the constituency that dominates.

Figure 9.17 This cartoon, which inspired the term gerrymander, was printed in the Boston Gazette on March 26,
1812, after the Massachusetts legislature redistricted the state to favor the party of the sitting governor, Elbridge
Gerry.

Gerrymandering is a centuries-old practice. There has always been an incentive for legislative bodies to
draw districts in such a way that sitting legislators have the best chance of keeping their jobs. But changes
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in law and technology have transformed gerrymandering from a crude art into a science. The first advance
came with the introduction of the “one-person-one-vote” principle by the U.S. Supreme Court in 1962.
Before then, it was common for many states to practice redistricting, or redrawing of their electoral maps,
only if they gained or lost seats in the U.S. House of Representatives. This can happen once every ten years
as a result of a constitutionally mandated reapportionment process, in which the number of House seats
given to each state is adjusted to account for population changes.
But if there was no change in the number of seats, there was little incentive to shift district boundaries.
After all, if a legislator had won election based on the current map, any change to the map could make
losing seats more likely. Even when reapportionment led to new maps, most legislators were more
concerned with protecting their own seats than with increasing the number of seats held by their party.
As a result, some districts had gone decades without significant adjustment, even as the U.S. population
changed from largely rural to largely urban. By the early 1960s, some electoral districts had populations
several times greater than those of their more rural neighbors.
However, in its one-person-one-vote decision in Reynolds v. Simms (1964), the Supreme Court argued
that everyone’s vote should count roughly the same regardless of where they lived.67 Districts had to be
adjusted so they would have roughly equal populations. Several states therefore had to make dramatic
changes to their electoral maps during the next two redistricting cycles (1970–1972 and 1980–1982). Map
designers, no longer certain how to protect individual party members, changed tactics to try and create
safe seats so members of their party could be assured of winning by a comfortable margin. The basic rule
of thumb was that designers sought to draw districts in which their preferred party had a 55 percent or
better chance of winning a given district, regardless of which candidate the party nominated.
Of course, many early efforts at post-Reynolds gerrymandering were crude since map designers had no
good way of knowing exactly where partisans lived. At best, designers might have a rough idea of voting
patterns between precincts, but they lacked the ability to know voting patterns in individual blocks or
neighborhoods. They also had to contend with the inherent mobility of the U.S. population, which meant
the most carefully drawn maps could be obsolete just a few years later. Designers were often forced to use
crude proxies for party, such as race or the socio-economic status of a neighborhood (Figure 9.18). Some
maps were so crude they were ruled unconstitutionally discriminatory by the courts.
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Figure 9.18 Examples of gerrymandering in Texas, where the Republican-controlled legislature redrew House
districts to reduce the number of Democratic seats by combining voters in Austin with those near the border, several
hundred miles away. Today, Austin is represented by six different congressional representatives.

Proponents of the gerrymandering thesis point out that the decline in the number of moderate voters
began during this period of increased redistricting. But it wasn’t until later, they argue, that the real effects
could be seen. A second advance in redistricting, via computer-aided map making, truly transformed
gerrymandering into a science. Refined computing technology, the ability to collect data about potential
voters, and the use of advanced algorithms have given map makers a good deal of certainty about where to
place district boundaries to best predetermine the outcomes. These factors also provided better predictions
about future population shifts, making the effects of gerrymandering more stable over time. Proponents
argue that this increased efficiency in map drawing has led to the disappearance of moderates in Congress.
According to political scientist Nolan McCarty, there is little evidence to support the redistricting
hypothesis alone. First, he argues, the Senate has become polarized just as the House of Representatives
has, but people vote for Senators on a statewide basis. There are no gerrymandered voting districts in
elections for senators. Research showing that more partisan candidates first win election to the House
before then running successfully for the Senate, however, helps us understand how the Senate can also
become partisan.68 Furthermore, states like Wyoming and Vermont, which have only one Representative
and thus elect House members on a statewide basis as well, have consistently elected people at the far ends
of the ideological spectrum.69 Redistricting did contribute to polarization in the House of Representatives,
but it took place largely in districts that had undergone significant change.70
Furthermore, polarization has been occurring throughout the country, but the use of increasingly
polarized district design has not. While some states have seen an increase in these practices, many states
were already largely dominated by a single party (such as in the Solid South) but still elected moderate
representatives. Some parts of the country have remained closely divided between the two parties, making
overt attempts at gerrymandering difficult. But when coupled with the sorting phenomenon discussed
above, redistricting probably is contributing to polarization, if only at the margins.
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Finding a Middle Ground
The Politics of Redistricting
Voters in a number of states have become so worried about the problem of gerrymandering that they have tried
to deny their legislatures the ability to draw district boundaries. The hope is that by taking this power away from
whichever party controls the state legislature, voters can ensure more competitive districts and fairer electoral
outcomes.
In 2000, voters in Arizona approved a referendum that created an independent state commission responsible
for drafting legislative districts. But the Arizona legislature fought back against the creation of the commission,
filing a lawsuit that claimed only the legislature had the constitutional right to draw districts. Legislators asked
the courts to overturn the popular referendum and end the operation of the redistricting commission. However,
the U.S. Supreme Court upheld the authority of the independent commission in a 5–4 decision titled Arizona
State Legislature v. Arizona Independent Redistricting Commission (2015).71
Currently, only five states use fully independent commissions—ones that do not include legislators or other
elected officials—to draw the lines for both state legislative and congressional districts. These states are
Arizona, California, Idaho, Montana, and Washington. In Florida, the League of Women Voters and Common
Cause challenged a new voting districts map supported by state Republicans, because they did not believe it
fulfilled the requirements of amendments made to the state constitution in 2010 requiring that voting districts
not favor any political party or incumbent.72
Do you think redistricting is a partisan issue? Should commissions draw districts instead of legislators? If
commissions are given this task, who should serve on them?

Link to Learning
Think you have what it takes to gerrymander a district? Play the redistricting game
(https://openstax.org/l/29redistrictgam) and see whether you can find new ways to help out old
politicians.
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Key Terms
bipartisanship a process of cooperation through compromise
critical election an election that represents a sudden, clear, and long-term shift in voter allegiances
divided government a condition in which one or more houses of the legislature is controlled by the party
in opposition to the executive
first-past-the-post a system in which the winner of an election is the candidate who wins the greatest
number of votes cast, also known as plurality voting
gerrymandering the manipulation of legislative districts in an attempt to favor a particular candidate
majoritarian voting a type of election in which the winning candidate must receive at least 50 percent of
the votes, even if a run-off election is required
majority party the legislative party with over half the seats in a legislative body, and thus significant
power to control the agenda
minority party the legislative party with less than half the seats in a legislative body
moderate an individual who falls in the middle of the ideological spectrum
party identifiers individuals who represent themselves in public as being part of a party
party organization the formal structure of the political party and the active members responsible for
coordinating party behavior and supporting party candidates
party platform the collection of a party’s positions on issues it considers politically important
party polarization the shift of party positions from moderate towards ideological extremes
party realignment a shifting of party alliances within the electorate
party-in-government party identifiers who have been elected to office and are responsible for fulfilling
the party’s promises
party-in-the-electorate members of the voting public who consider themselves part of a political party or
who consistently prefer the candidates of one party over the other
personal politics a political style that focuses on building direct relationships with voters rather than on
promoting specific issues
plurality voting the election rule by which the candidate with the most votes wins, regardless of vote
share
political machine an organization that secures votes for a party’s candidates or supports the party in
other ways, usually in exchange for political favors such as a job in government
political parties organizations made up of groups of people with similar interests that try to directly
influence public policy through their members who seek and hold public office
precinct the lowest level of party organization, usually organized around neighborhoods
proportional representation a party-based election rule in which the number of seats a party receives is a
function of the share of votes it receives in an election
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reapportionment the reallocation of House seats between the states to account for population changes
redistricting the redrawing of electoral maps
safe seat a district drawn so members of a party can be assured of winning by a comfortable margin
sorting the process in which voters change party allegiances in response to shifts in party position
third parties political parties formed as an alternative to the Republican and Democratic parties, also
known as minor parties
two-party system a system in which two major parties win all or almost all elections

Summary
9.1 What Are Parties and How Did They Form?
Political parties are vital to the operation of any democracy. Early U.S. political parties were formed by
national elites who disagreed over how to divide power between the national and state governments. The
system we have today, divided between Republicans and Democrats, had consolidated by 1860. A number
of minor parties have attempted to challenge the status quo, but they have largely failed to gain traction
despite having an occasional impact on the national political scene.
9.2 The Two-Party System
Electoral rules, such as the use of plurality voting, have helped turn the United States into a two-party
system dominated by the Republicans and the Democrats. Several minor parties have attempted to
challenge the status quo, but usually they have only been spoilers that served to divide party coalitions.
But this doesn’t mean the party system has always been stable; party coalitions have shifted several times
in the past two hundred years.
9.3 The Shape of Modern Political Parties
Political parties exist primarily as a means to help candidates get elected. The United States thus has a
relatively loose system of party identification and a bottom-up approach to party organization structure
built around elections. Lower levels, such as the precinct or county, take on the primary responsibility
for voter registration and mobilization, whereas the higher state and national levels are responsible
for electing major candidates and shaping party ideology. The party in government is responsible for
implementing the policies on which its candidates run, but elected officials also worry about winning
reelection.
9.4 Divided Government and Partisan Polarization
A divided government makes it difficult for elected officials to achieve their policy goals. This problem has
gotten worse as U.S. political parties have become increasingly polarized over the past several decades.
They are both more likely to fight with each other and more internally divided than just a few decades
ago. Some possible causes include sorting and improved gerrymandering, although neither alone offers
a completely satisfactory explanation. But whatever the cause, polarization is having negative short-term
consequences on American politics.
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Review Questions
1. Which supporter of federalism warned people
about the dangers of political parties?
a. John Adams
b. Alexander Hamilton
c. James Madison
d. George Washington

7. What impact, if any, do third parties typically
have on U.S. elections?

2. Which of the following was not a third-party
challenger?
a. Whig Party
b. Progressive Party
c. Dixiecrats
d. Green Party

9. Which level of party organization is most
responsible for helping the party’s nominee win
the presidency?
a. precinct
b. county
c. state
d. national

3. Why were the early U.S. political parties
formed?
4. What techniques led the Democratic Party to
national prominence in the 1830s through 1850s?
5. In which type of electoral system do voters
select the party of their choice rather than an
individual candidate?
a. proportional representation
b. first-past-the-post
c. plurality voting
d. majoritarian voting
6. Which of the following does not represent a
major contributing factor in party realignment?
a. demographic shifts
b. changes in key issues
c. changes in party strategies
d. third parties

8. In what ways do political parties collude with
state and local government to prevent the rise of
new parties?

10. How do members of the party organization
differ from party identifiers? What role does each
play in the party as a whole?
11. Why is winning votes so important to
political parties? How does the need to win
elections affect party structures?
12. What are the positives and negatives of
partisan polarization?
13. What is the sorting thesis, and what does it
suggest as the cause of party polarization?
14. Does gerrymandering lead to increased
polarization?
15. How have the Tea Party and Occupy Wall
Street Movement affected partisan politics?

Critical Thinking Questions
16. Is it possible for a serious third party to emerge in the United States, positioned ideologically between
the Democrats on the left and the Republicans on the right? Why or why not?
17. In what ways are political parties of the people and in what ways might they be more responsive to
elites?
18. If you were required to become active in some aspect of a political party, what activity and level of
party organization would you choose and why?
19. Is it preferable for the U.S. government to have unified party control or divided government? Why?
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20. In general, do parties make the business of government easier or harder to accomplish?
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