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“BROTHERS:  We wish, likewise, to enjoy our own laws, and you yours, so far that, if 
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but to resign him up to justice, and there let him be punished, according to the laws of his 

nation.” 
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Executive Summary 
 

 This assessment was commissioned to examine the role of the criminal justice 

system in relation to the St. Regis Mohawk Indian Reservation and its people, and 

whether or not a jail facility is necessary on the St. Regis Mohawk Indian Reservation. 

The research in the assessment includes historical evidence of the criminal justice system 

on the St. Regis Mohawk Indian Reservation and its tribally enrolled members, 

culminating with the passage of 25 USC §232 and 25 USC §233, which conferred 

criminal jurisdiction for the St. Regis Mohawk Indian Reservation upon New York State. 

The issue of bail for Native American citizens was identified as one of the issues which 

results in the incarceration of residents of the St. Regis Mohawk Indian Reservation. The 

inability to obtain a bond when facing a criminal charge is a problem for residents of the 

St. Regis Mohawk Indian Reservation confront more often than citizens outside of the 

reservation do because land on the St. Regis Mohawk Indian Reservation cannot be used 

as collateral to obtain a bond. There are multiple alternative options available for bail or 

bond which are not being utilized by the Courts of New York State that include: 

Charitable Bail Bond Agencies, and diversion programs such as the St. Regis Mohawk 

Tribe’s Healing to Wellness Drug Court. The costs associated with keeping individuals in 

the custody of the State were also examined in this assessment, in particular the fact that 

the entire cost of detention at the local jail facility for residents of the St. Regis Mohawk 

Indian Reservation is bore by Franklin County. The issue of costs associated with 

incarcerating residents of the St. Regis Mohawk in the local County jail would be 

significantly decreased if these bail or bond alternatives were employed by the local and 

County Court Judges. It is recommended that the St. Regis Mohawk Tribe create and 

empower key decision makers in any criminal justice system. This would include its own 

prosecutor to litigate charges that are brought against residents of the St. Regis Mohawk 

Indian Reservation. Following the implementation of its own prosecutor, it is 

recommended that the St. Regis Mohawk Tribe write its own criminal code, create and 

empower a community supervision detachment, create a public defender position/office, 

and then conduct a review to determine if a jail facility is desired. In addition to those 
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steps, the St. Regis Mohawk Tribe could also look at contracting with local county 

facilities for incarceration services. 
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Collateral Consequences of a Criminal Conviction in New York State 
Courts 

 

Individuals subject to a misdemeanor or felony conviction in New York State are 

subject to many “collateral” or indirect consequences. One of the most far-reaching 

effects results from the public availability of criminal records. Widespread advances in 

technology have made available a range of criminal history data, despite (limited) sealing 

laws. NYS Division of Criminal Justice Services reports on defendants’ criminal records, 

(“rap sheets”), contain extensive amounts of information with the exception of sealed 

arrests.  Some data indicates that as many as 87% of these DCJS rap sheets contain some 

kind of error. Local Legal Services or Justice Initiative organizations often have 

programs to assist individuals in correcting rap sheet errors. The widespread 

dissemination of criminal records, coupled with the marked increase of persons 

incarcerated, creates substantial, and often insurmountable hurdles for persons charged or 

convicted of a criminal offense. 

 

The following consists of a list of some collateral consequences of criminal 

convictions.  

 Immigration:  Criminal convictions often result in deportation, or for Akwesasne, 

may present substantial difficulty in crossing the “border” which bisects Akwesasne.  

Persons with criminal records may be denied entry to or visas for foreign countries 

and Canada conducts criminal record searches by computer search at the points of 

entry.  Canada does have a process by which one may apply for a “waiver”, 

(permitting reentry), which can cost up to $1000. Passports may also be denied or 

revoked upon felony conviction. 

 

 Employment:  DCJS automatically notifies many public employers and licensing 

agencies about arrests of employees for whom a criminal background check has been 

conducted in the past. This can lead to immediate suspension. 1  

 

 Credit Reporting: Most private employers and landlords receive criminal history 

information from numerous private consumer reporting agencies, rather than from 

official sources. Although this information is often incorrect or incomplete it 

nonetheless frequently results in terminations or evictions, particularly in federally 

subsidized housing programs in NY. 

 

                                                 
1  Judicial Bench Guide, The Consequences of Criminal Proceedings in New York ; See Executive Law  

§296(16).  
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 Public Benefits/Welfare: 21 USC §862a permanently bars anyone with a drug-

related felony conviction from receiving federal cash assistance and food stamps 

during his or her lifetime.  The State of New York and 32 other states have “opted 

out” of this lifetime ban in part or in whole. 

 

 Family Law: The federal Adoption and Safe Families Act (ASFA) requires states to 

sue to terminate parental rights where a parent has been convicted of certain serious 

crimes against a child or where a child is in foster care for 15 our of the last 22 

months, unless a compelling reason exists not to terminate the parental rights.  

 

New York law currently prohibits those in prison from obtaining 

modifications of their support orders while they are in prison, because the 

incarcerated parent’s “current financial hardship is solely the result of his wrongful 

conduct .” (Knights v Knights, 71 NY2d 865). One NY county Family Court has held 

that Family Court Act 413(1)(g), which limits arrears to $500 when a person’s 

income is below poverty level, does not apply to an incarcerated parent.(294 AD2d 

27) Support arrears may result in additional consequences because they are not 

dischargeable in bankruptcy; may result in garnishment of up to 65% of wages;  and 4 

months or more of arrears may result in a loss of  driver’s license or occupational 

license. Convictions may also lead to denial of foster care applications or removal of 

a child. 

 

 DMV License Suspension/Revocation:  NYS Vehicle and Traffic Law Sections 510; 

510-a; 510-b; 510-c; and 1192-1194 address the various authorities for suspensions 

and revocations based upon drug or alcohol related convictions. Certificates of relief, 

(discussed below), do not relieve such suspensions or revocations. 

 

 Civic Participation: Those convicted of a felony in New York who are sentenced to 

imprisonment cannot vote or register until pardoned, the maximum sentence is served 

or they are discharged from parole. Restoration of this right is automatic, (no 

Certificate of Relief is required). 

 

 

 Federal Student Loans: 20 USC §1091(r)(1)   suspends eligibility for assistance for 

students convicted of any offense involving the possession of a controlled substance 

for conduct occurring while receiving student aid. 
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 Firearms: persons convicted of a “serious offense” are prohibited from possessing a 

rifle or shotgun and are ineligible to obtain a firearm license. Federal Law 18 USC 

§922(g) also contains numerous on restrictions on firearm possession.    

 

 

 Federal Benefits: any grants, contracts, loans or professional licenses issued by the 

federal government are barred, subject to limited waivers.   

 

 Military Service: in most cases a felony conviction will preclude military service.  

 

 

 Insurance Coverage: NY law permits insurance companies to cancel or refuse to 

renew if the named insured or certain operator’s driver’s license is suspended. 

 

 There are very few legal tools available to relieve an offender from the pervasive 

effects of a criminal conviction.  As noted below, the relief available in New York is 

limited in its availability and scope. 

 Certificate of Relief from Disabilities: NYS Correction Law Article 23 addresses 

the discretionary relief from forfeitures and disabilities automatically imposed by law 

upon conviction. An eligible offender is defined as one who “has been convicted of a 

crime, but who has not been convicted more than once of a felony”. Corr. Law 

§700(1)(a). These certificates may be granted to relieve an eligible offender “of any 

forfeiture or disability, or to remove any bar to his employment, automatically 

imposed by law by reason of the conviction”.  For example, if a felony conviction 

prohibits an offender from applying for certain jobs or licenses, the Certificate of 

Relief, when granted, can lift that automatic bar and permit the offender to apply. The 

certificate serves to remove statutory bars imposed because of convictions and 

provide a “rebuttable presumption of rehabilitation”. 2 

 

The certificate can be limited in its purpose to one or more of the listed 

forfeitures or disabilities or may relieve the offender of all forfeitures, disabilities or 

bars but cannot apply to the right to retain or be eligible for public office.  Some 

courts have held that even with a certificate of relief from the disability imposed by a 

conviction, an offender still must disclose the conviction to a prospective employer. 

(See Ghorab v Sweeney, 219 AD2d 793 [3rd Dept, 1995])  Licensing agencies will 

still retain the discretion to revoke a professional license, but cannot “automatically” 

revoke a license based solely on the conviction .  

                                                 
2  Judicial Bench Guide, supra. 
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In New York State Applications for Certificates of Relief are submitted to the 

sentencing court for consideration and typically are referred to the local Department 

of Probation for a report and recommendation subject to the conditions listed in Corr. 

Law §702(2). The certificate, once granted, will appear on a person’s rap sheet beside 

the relevant conviction.  

 Certificate of Good Standing:  Corr. Law §703 also permits the Department of 

Corrections and Community Supervision, (formerly the Department of Parole), to 

issue such certificates for offenders in DOCS custody. 

 

 Expungment/ Sealing: Expungement of a record is defined as the removal of a 

conviction from a person’s criminal record.3 New York State does not currently 

delete or expunge records, but does provide a mechanism by which to “seal” records 

under very limited circumstances. 

 

New York Penal Law Article 220; 410.91 and Article 221 outline the 

offenses, including a majority of marijuana, drug or Williard non-drug crimes which 

are eligible for sealing after completion of diversion programs.  An individual may 

also request that palm prints, fingerprints, proofs, copies and photographs be 

destroyed when a criminal case is found in favor of the individual. All DNA records, 

samples and other documents related to the DNA testing will be reversed upon record 

sealing. (Cons Laws 995-c). A “favorable finding” includes acquittal, a “decline 

prosecution”, outright dismissal and dismissal upon adjourning in contemplation of 

dismissal pursuant to CPL §170.55.  (See CPL §160.50) A Court may move to seal a 

record without an individual’s request if it is found “in favor of the court”.  When a 

record is sealed it will legally appear to the public that an arrest or conviction never 

took place. The individual is then free to state that they have never been convicted 

when applying for jobs, loans housing assistance or professional, licenses or 

certificates or anytime a background check is necessary. 

Sealed records may be un-sealed or re-opened “in the interests of justice”, 

such as in the circumstance of further proceedings and applications for particular jobs 

or licenses, subject to limitations. 

These are but some of the difficulties that persons burdened by a criminal 

conviction from a New York State court may face. With a tight labor market and easy 

access to criminal records, these consequences result in the creation of a class of 

unemployable persons, having widespread ramifications for individuals, families and 

society as a whole which is compounded by a general resistance to meaningful 

criminal justice reform. 

                                                 
3  Blacks Law Dictionary, Eighth Ed.   
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INTRODUCTION 
 

“What is the Justice court?  Is that part of New York State?  It evidently is.  I talked to 

some state officials in New York State and they are not what they should be.  The Indian 

feels too many times he doesn’t get justice.  They would send a man to jail rather than 

correct the evil.  He comes back and then we have the same thing over again.”4 

   

        Chief Cornelius Seneca, 1945 

 

 

“Concerning crimes, I would say this:- They have never given the Indian a fair chance.  

There is a state highway that runs through our reservation.  Since it has been put 

through- it isn’t too long- there are at least thirty Indians have been killed by cars, and 

there has never been a white man yet prosecuted for it, but let an Indian come within a 

foot or two feet of a white man’s car and not hitting, he is finished and his license is taken 

away.”5 

 

        Chief Alex White, 1945 

 

 On March 4, 1939 the Seneca Nation of Indians in New York, in response to the 

chronic non-payment of land leases, canceled all leases that were in arrears.  Thereafter, 

the United States government on behalf of the Seneca Nation of Indians commenced 

proceedings to enforce the cancellation of the leases.  These proceedings were opposed to 

by non-native leaseholders including Frank Forness.  After a decision at the Federal 

District Court an appeal was taken to the Second Circuit Court of Appeals, where another 

decision was rendered which was favorable to the Seneca Nation of Indians, and 

therefore, un-favorable to Frank Forness and other lease holders.  An attempt was then 

made to take appeal to the United States Supreme Court, which was denied, thereby 

making the Second Circuit’s Forness decision the ‘law of the land’ within the Second 

Circuits geographic jurisdiction.  This includes New York State.  For current discussions 

the relevant language of the Forness decision is as follows: 

 

 “But state law cannot be invoked to limit the rights in lands granted by the United 

 States to the Indians, because, as the court below recognized, state law does not 

 apply to the Indians except so far as the United States has given its consent.”6  

 

It was not long thereafter that the reach and effects of this decision were of a going 

concern to the state of New York.  As a subsequent NYS Joint Legislative Committee on 

Indian Affairs chairman opined: 

 

                                                 
4 See,  “Hearing before Joint Legislative Committee on Indian Affairs” on Thursday January 4, 1945 at Ten 

Eyck Hotel Albany NY.  Available at NYS Library. 
5 Id.   Chief Alex White was from the St. Regis Mohawk Indian Reservation, Chief Cornelius Seneca was 

from the Seneca Nation of Indians 
6 See, United States v. Forness et.al., 125 F.2d 928 (2d. Circ. 1942) 
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 “In that decision [Forness] it was stated that the laws of the state of New York 

 have no force whatsoever upon Indians except as the United States Government 

 has approved or consented or whatever term or words are used.”7 

 

 The Forness decision put into motion an active effort by New York to begin the 

process of attempting to have the federal government grant New York jurisdiction over 

the Tribal Nations located in the state.  These efforts began in earnest as early as 1943 

with the formation of a New York Joint Legislative Committee on Indian Affairs, which 

subsequently conducted hearings at the various Tribal Nations.8  The foregoing 

comments by Chief Seneca and Chief White were made at these ‘joint legislative 

hearings’.  As telling as these comments are in regards to the views of the SRMT Chiefs 

with respect to a jurisdictional transfer, they are just as enlightening with respect to the 

relationship between a Tribal Nation and the State of New York.   

 

 Eventually, New York was successful in obtaining a ‘grant’ of criminal 

jurisdiction from the federal government, and since passage of that Federal Law in 19479 

there has been a multitude of ‘issues’ that have never been fully reconciled with this 

jurisdictional transfer.10  In addition, these ‘issues’ must also be coupled with other 

historical (pre-1952) inconsistencies which originate from the more dominant society’s 

criminal justice processes and beliefs making their way into Indian Country.  Particularly 

in Akwesasne where the more dominant society’s judicial processes and beliefs come 

into direct conflict with the ‘Two Row Wampum’ belief system prevalent in Akwesasne 

and the underlying understanding with respect to the 1796 Seven Nations of Canada 

Treaty.11  Regretfully, these conflicts can play out almost daily.       

 

 Although rarely discussed, these issues are not lost or unknown to the members 

and residents of the St. Regis Mohawk Indian Reservation (hereinafter SRMIR).  Yet, 

this assessment is the first attempt to fully articulate some of these underlying issues, 

‘loose ends’, that play a crucial role in the delivery of criminal justice services on the St. 

Regis Mohawk Indian Reservation.  These underlying issues on the SRMIR are very 

similar to those addressed in a 2007 National Institute of Justice Report titled: “Law 

Enforcement and Criminal Justice under Public Law 280” (hereinafter PL 280 Study).12  

That study examined a situation very similar to the SRMIR/NY criminal justice system 

                                                 
7 See, 1945 Legislative Hearing, FN 4. 
8 August 4,5 at Salamanca, September 7,8 Cattaraugus, September 9,10 at Lewiston and Newstead, 

September 30 at Nedrow, October 1 at St. Regis, October 14 at Southampton and Mastic.  See Report of the 

Joint Legislative Committee on Indian Affairs February 25, 1944. (Legislative Document No. 51).  
9 See, 25 USC § 232 
10 As one can see, it was the response to the Forness decision that prompted these efforts.  Others in Indian 

Country also allege that these efforts were tied into New York’s efforts to construct the St. Lawrence 

Seaway and Power Project which led to the taking of Indian Lands.       
11 The negotiations underlying the Seven Nations of Canada Treaty can be found in:  American State 

Papers, Senate, 4th Congress, 2nd Session, Indian Affairs Vol. I, at pg.616.    
12 See, Final Report: “Law Enforcement and Criminal Justice under Public Law 280” Goldberg, 

Champagne, Singleton.  [November 1, 2007 NIJ 2001-1J-CX-0031].  Hereinafter, PL 280 Study  
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whereby under a similar federal law (PL 280) certain states acquired criminal jurisdiction 

on Tribal Nation territories within their boundaries.13    

 

 Underlying issues within 25 USC § 232 and PL 280 reveal themselves when a 

closer examination is made upon the practical realities that the effects of this legislation 

have had in the everyday lives of people living in the effected portion of ‘Indian 

Country’.14  Furthermore, the failure to address ‘Indian Country’ issues results in 

discriminatory state laws and practices.  For instance, if a state permits a locality to create 

its own justice court, why is that opportunity denied to Tribal Nations who are located in 

that very same state.  Or, why is there a preference of State Criminal Laws over Tribal 

Nation criminal laws?  In addition, it is curious to note that if the pertinent federal 

legislation transferred jurisdiction to the State, why are the localities (e.g. Town/County) 

involved in criminal matters in Indian Country?  It is these types of questions that this 

assessment will attempt to address by assessing what is currently transpiring on the 

SRMIR.       

 

 This assessment is broken down into many parts to assist the reader.  This 

includes a lengthy historical piece developed from available information that helps trace 

the criminal justice systems on the SRMIR.  Next, statistical data from every available 

source is also included.  Finally, an overview of some of the contemporary actions of the 

current criminal justice system is provided.   

 

 This introduction makes it fairly dear that the Forness decision was in large part 

the motivation behind New York seeking criminal jurisdiction over the Tribal Nations.  

Or as some in the SRMIR describe it, the political pressure placed upon NY by western 

NY voters who were defaulted Indian land leaseholders.15  Nonetheless, it is certain that 

if the State can make such a jurisdiction demand to the federal government, then clearly 

amendments to that request can be made from more benevolent reasons. Like 

implementing a criminal justice system that is responsive to and serves the needs of the 

Tribal Nations.  Furthermore, if the ‘State’ is unhappy with such a system, they are free at 

anytime to go to Congress and seek a retrocession of the jurisdictional grant.     

 

 Yet, to discuss these issues in contemporary times is often met with bewilderment 

or ambivalence.  For New York localities there is considerable ambivalence with respect 

to State level actions.  Hence, the: ‘There is nothing that can be done about it so why 

bother’ approach. This is surprising in light of the fact that although it was the ‘State’ that 

asked for the criminal jurisdiction transfer, it has been the NY localities that have borne 

much of the financial ramifications of the transfer.  As we will discuss later, this is due to 

the fact that a bulk of the criminal justice work lies at the local level.   

                                                 
13 These included the states of Wisconsin, Washington, Arizona, and California.  For the codified version of 

PL 280 see 18 USC § 1162(a) and 28 USC § 1360(a).  
14 Some Tribal Nations and States ‘opted out’ of these jurisdictional transfers. 
15 The ‘State’ champion who pushed for the jurisdiction transfer was NY Assemblyman William H. 

Mackenzie (R-Allegany) who was described in newspaper accounts at the time as “County banker, farmer, 

and oilman,...”.  By 1945 he would add ‘Chairman of the Joint Legislative Committee on Indian Affairs’, 

which was the NY Legislative Committee seeking the jurisdictional transfer.  See Ogdensburg Journal of 

January 5, 1945 and March 24, 1945. 
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 The most surprising aspect of this assessment is that just as there is ambivalence 

at the local (county/town) to state level, there also appears to be some ambivalence at the 

SRMIR level.  This perhaps is most alarming when one considers data with respect to the 

SRMIR.  Arrests from the SRMIR totaled 202 in 2011; criminal cases involving SRMIR 

residents/ members in the Town of Bombay Court totaled 464 in 2011, and over 670 were 

pending as of October 2012.  Couple this with 100+ SRMIR residents and members on 

County Probation, plus the 50 or so under federal supervision, and the nearly 100 SRMIR 

residents who did time in the Franklin County jail during 2010, and it is difficult to 

determine at what point ambivalence will become a concern.  One should become 

concerned because the statistics show that ‘You cannot arrest your way out of a problem’ 

and that a significant portion of a Tribal Nation community has been, or is about to be, 

criminalized.   

 

 Finally, it is hoped that this assessment will lead to a better, equally participated 

in, discussion regarding the current SRMIR criminal justice system, and perhaps, to 

provide suggestions on how to improve that system.   
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Money and 25 USC § 232 
 

 An un-resolved issue with respect to 25 USC § 232, and perhaps the most 

important issue, is money.  Or more particularly, costs.  When the Federal criminal 

jurisdiction transfer legislation was being proposed it does not appear that any 

consideration was given to what the financial ramifications of such a move would be.  As 

we have indicated there was, following the Forness decision, a state created legislative 

committee, and it does not appear that any local NY officials ever appeared in-front of 

this Committee to inquire about the financial ramifications of this request.16 This is odd 

in light of other relevant information gleaned from the research conducted as part of this 

assessment.   

 

 For instance, following the murder of a SRMIR woman in 1895 there was a 

lengthy and well publicized trial held in Franklin County Court where Isaac White (a 

SRMIR member) was convicted of that murder.17  This case is unique in that it was a 

localized (State) prosecution of an Indian in the absence of any jurisdictional transfer 

legislation from the federal government,  and it occurred in the absence of the Indian 

being a ‘citizen’ of the United States.  This would make it extremely difficult to 

determine how the presiding Court could produce a ‘jury of peers’ for an Indian (Mr. 

White).  Even more interesting for current discussions, is that by the end of 1895 Franklin 

County was aware of how much the trial cost and was seeking reimbursement from the 

State.  It should be noted that this request was made to the State and not the Federal 

Government.   

 

 The ‘White Trial’ was followed 5 years later by the efforts of a New York 

Legislator seeking to have legislation passed which would put the costs associated with 

‘trying Indians’ on the State and not the Counties.18  This same theme appears again in 

1909 when another NY legislator attempts the same thing, indicating that the efforts of 

1900 had not been realized.19 These attempts demonstrate that ‘Indian criminal 

jurisdiction’ costs were already an issue to New York localities in and around Indian 

Country/Reservations.  The reader should not be led to believe that this was too remote 

from the passage of 25 USC§ 232.   

 

 For as late as 1933, and again in 1935, the Town of Bombay was advancing upon 

the NY legislature to make the criminal justice costs of the SRMIR a state charge.20 Yet, 

even in light of this history, the NY Joint Legislative Committee on Indian Affairs 

Reports, following the Forness decision, are devoid of any reference to criminal justice 

system costs on Indian Reservations within the state!    

 

                                                 
16 See, NY Legislative Cmte reports at note 6 
17 See, Franklin Gazette of January 18, 1895. 
18 See, January 31, 1900 Malone Farmer.  Bill was advocated by NY Legislator Assemblyman Mathews. 
19 See, January 6 1909 Malone Farmer.  The NY Legislator was Assemblyman Howly.  The article 

indicates that the State had made prior reimbursements on other cases, e.g. White of 1895. 
20 See, Fort Covington Sun of 1933 and April-June of 1935, and by 1942 when Franklin County was forced 

to take over administration of welfare on the SRMIR, there was a 100% reimbursement by the state.   
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 The ‘lack’ of a legislative history with respect to 25 USC§ 232 and its financial 

ramifications could be attributable to numerous other factors as well.  For instance, 

during the time period that the jurisdiction legislation was first proposed (1942-1947) any 

Census data covering the SRMIR would indicate a very small population.  It is estimated 

that the SRMIR on-reservation population around 1940 was about 1000-1300 SRMIR 

residents.  Therefore, costs associated with criminal justice could have been presumed to 

be not very high.  It could have also been the case that the New York localities could 

afford to absorb any cost increases at that time in relation to the small population base.  

Yet, in contemporary times an explosion in SRMIR population (estimated to be at 

5,500+), coupled with rising costs for the localities (such as Social Programs and wages), 

along with a shrinking ‘tax base’, things have clearly changed.   It can also be noted that 

that this era of Federal Indian Policy (1945-1968), which saw the drafting and passage of 

25 USC§ 232 as well as PL 280, has often been labeled as the ‘Termination Era’.  Thus, 

it could very well have been presumed that ‘the Indians’ were not going to be around for 

much longer.  Finally, we must also acknowledge the startling reality that 25 USC§ 232 

was pushed in large part by the ability of certain western NY residents who were 

defaulted leaseholders of Indian lands to prompt the highest levels of NY government to 

make the jurisdiction request, particularly in light of the Forness decision, therefore 

‘consequences be damned’. 

 

 These considerations are very similar to those experienced by PL 280 states.  

With respect to PL 280 though, some states were very explicit in regards to not assuming 

criminal jurisdiction in Indian Country unless and until it came with a federal subsidy to 

pay for the costs.21 In fact, recent scholarship has indicated that in the absence of any 

financial support, criminal jurisdiction transfer legislation (e.g. PL 280, and perhaps 25 

USC §232) often resulted in non-existent law enforcement on Indian Reservations and 

rising criminal activity on Indian Reservations.22  Most often these occurrences are due in 

large part to the failure to address law enforcement costs.23          

 

 Recognizing the localized nature of the criminal justice system in place on the 

SRMIR can be very difficult for most casual observers.  Particularly when mentioning 

‘New York’ and ‘criminal’ in the same sentence often invokes images of ‘Law & Order’, 

‘Law & Order SVU’, ‘CSI New York’, and for those of an older vintage, ‘Hill Street 

Blues’.  These images should be reserved for what they in fact are, glamorized portrayals 

of New York City Law Enforcement.  Nonetheless, discussions and analysis of Indian 

                                                 
21 See, PL 280 Study and “Returning Washington P.L. 280 Jurisdiction to Its Original Consent-Based 

Grounds” M. Brent Leonhard.  In this article the author notes that Montana and South Dakota conditioned 

their acceptance of Indian Country Criminal Jurisdiction upon receipt of a federal subsidy.  They would be 

joined by Nevada in this regard.   
22 Id.,  Leonhard also notes that as early as 1961 the U.S. Commission on Civil Rights was becoming aware 

of these facts resulting from PL 280 (no money resulted in no law enforcement services which led to 

increases in criminal activity on Indian Reservations).  Yet, by 2012 ‘violence on the reservations’ was 

discovered again leading to passage of the 2012 Tribal Law and Order Act (TLOA). 
23 Id. 
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Country criminal justice systems in ‘New York’ still has to overcome these 

misperceptions.24   

 

 It is also important to recognize that criminal justice system costs are borne at the 

local level.  In New York this is due in large part to how their criminal justice system is 

structured, whereby the Village, Town, and County courts are ‘handling’ a bulk of the 

criminal charges that are ‘in the system’.  For instance, ‘local’ fines and fees reflect 

where the bulk of criminal justice work lies in New York.  According to the NY State 

Comptrollers Office there are 1,246 New York Village and Town courts within the state, 

and in 2009 they adjudicated over two million cases!25 In addition, during 2009 these 

local courts collected $ 246.3 million dollars in fines and other charges, of which $115.7 

million was distributed to the State, $ 10.7 million to the Counties, and $ 119.9 million 

was distributed to the various Towns and Villages.  The 2 million+ caseload of the New 

York Town and Village Courts dwarfs that being handled by the ‘superior’ State level 

courts of the NY criminal justice system.26  

 

 In light of the foregoing, statistics from the SRMIR warrant repeating:  202 

SRMIR arrests in 2011, 670+ pending criminal cases involving SRMIR residents in the 

Town of Bombay Court during 2012, 100+ SRMIR residents and members on County 

Probation in 2011, and nearly 100 SRMIR residents ‘did time’ in the Franklin County jail 

during 2010.  These clearly show that the bulk of the criminal justice system work lies at 

the local level and not at any perceived ‘State’ level.  This is particularly true in light of 

the fact that there is no comprehensive ‘State’ criminal court justice system in New York. 

 

 Therefore, the jurisdictional transfer (and the attenuated financial responsibilities) 

should be labeled as, and more commonly known as, an ‘unfunded mandate’.  These 

unfunded mandates can be from the Federal Government to a State government, or from 

a State to a local government unit (e.g. County/Town/Village/City).  As we will discuss, 

in New York what 25 USC§ 232 has actually increased the cost to local government units 

having Indian Reservations/Indian Country ‘within’ their jurisdiction.27  Something New 

York localities share with those in the PL 280 Study.  

 

 Should anyone then be surprised to learn that this in itself has helped fuel some of 

the acrimony and confrontation between the SRMIR and anything resembling the State of 

New York.  Furthermore, any review of the historical record behind 25 USC § 232 

clearly shows that the lands of the SRMIR were in no way to ever lose their ‘protected 

                                                 
24 The irony of these misperceptions is further cemented by the fact that the SRMIR and NYC are at 

extreme ends of New York.  The SRMIR is at the most northern portion, and NYC at the most southern 

portion.  Giving credibility to the ideal of being ‘polar opposites’ to one another.   
25 See,  Office of the State Comptroller, Report on the Justice Court Fund available on website.   
26 This would be New York County Courts and city courts (e.g. Albany, Syracuse, Rochester, Buffalo and 

appellate Courts)  
27 We will use the term ‘within’ very loosely as the view from Indian Country will be what is the County 

doing on our territory. 
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status’28 and they would never become taxable by any locality (State/County/or Town).  

Couple those factors with New York economic climate such as the outsourcing of 

manufacturing jobs, decline of the agricultural economy, and a reduction of population 

(meaning loss of tax base), and clearly the ‘unfunded mandate’ becomes a source of 

friction for the localities.  As such, can anyone be really surprised to learn that by 1959, 

just 12 years after the passage of 25 USC§ 232, the Town of Bombay was already 

advocating the establishment of a ‘State Police’ Sub-Station on the SRMIR.29    

 

 With the bulk of the costs associated with 25 USC§ 232 felt at the local level 

(County/Town), it is perhaps best to see how these costs permeate the everyday 

operations of the criminal justice system on the SRMIR.  In addition, as costs are looked 

at, it is also important to see how a certain position fits into the criminal justice system on 

the SRMIR.  The right or responsibility to prioritize, adjudicate, and sentence in such a 

system will be the sole crucial factor in deciding the direction of such a system.  And, as 

we will show, this lies at the local level.  But let us begin by looking at Law Enforcement 

services on and around the SRMIR.     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
28 See,  FN on NY Joint Legislative Committee on Indian Affairs Reports.  In fact, the only appearance by 

the United States Interior Department/ Bureau Indian Affairs, was to insist that the Tribal Lands be 

maintained in their ‘treaty protected’ status.    
29 See,  Fort Covington Sun Newspaper of July 9th, 1959.     
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State Law Enforcement and 25 USC § 232 
 

 Although it may appear that prior to 1947 there was little if any State involvement 

in law enforcement on the SRMIR, the historical record points to a contrary finding.30  

Even in light of these New York State criminal justice forays into Indian Country, there is 

also clearly an indication that there were some federal law enforcement efforts on the 

SRMIR, as the US Marshall Service was providing some law enforcement services on the 

SRMIR.31 This seems to have occurred after periods where federal involvement was 

more pronounced, namely the time period of Prohibition.32  The ‘State’, and therefore 

local forays, onto the SRMIR appear to have ended in 1925 when the Franklin County 

District Attorney decided that Federal Court had exclusive jurisdiction over a SRMIR 

murder case.33 This appears to have left matters with the Federal Government and ending 

the Indians as ‘State Wards’ vs, ‘Federal Wards’ argument.  It is from these instances that 

one can see how convoluted the history of law enforcement on the SRMIR has been.   

 

 The period between the Forness decision and the passage of 25 USC § 232 (1942-

1948) however, which was when the NY Joint Legislative Committee on Indian Affairs 

reached peak activity, it provided an opportunity to compare law enforcement services on 

the SRMIR.  In the pre- 25 USC § 232 period the Federal role was dominant.  This is 

clear from the presentation made by SRMT Chief Joseph Solomon at the 1945 NY Joint 

Legislative Committee meetings:  “...The federal government, perhaps through the state, 

has handled the criminal violations and we have never had much grievance against 

that.”34  With respect to the local nature of what 25 USC § 232 could potentially mean, 

SRMT Chief Alex White added at the same meeting:  “... they tried to put us under the 

jurisdiction of Franklin County, and they don’t give us a fair break.”  In fact, SRMT 

Chief Alex White further commented:  “Of course, naturally I would prefer that the 

federal government would assist us, because we still think they would give us more 

justice.”  As for the law enforcement services pre-25 USC § 232, Chief Alex White 

added:  “ If the Indian Council makes a decision and we have a man that doesn’t want to 

live up to [m]it, we get the United States Marshal to make him live up to it, and we tell 

                                                 
30 State forays into the SRMIR are recorded as starting as early as 1804 (See History of Lake Champlain... 

P.S. Palmer 1866); 1884 when NY Fish and Game inspectors attempted to limit SRMIR members (See 

May 28, 1884 Governeur Press); the 1895 ‘White trial’ noted above; There was also reports of a ‘State’ 

Law Enforcement Official murdering a SRMIR member (see 1898 Oct-Dec. Franklin Gazette and case of 

Constable Labrake murdering SRMIR member Celos Ransom).   
31 See,  Indian Legislative Cmte. report. 
32 See,  1902 April June Chateaugay Record where ‘liquor certificates’ of Hogansburg merchants revoked 

by excise officers; 1917 SRMIR Indians were charged for failing to register for the draft (See August 10, 

1917 Malone Farmer); SRMIR members the same year were convicted of rape in Federal Court and sent to 

federal penitentiary (See 1917 Oct. 10 Malone Farmer); Another federal prosecution of SRMIR Indian on 

prohibition issue appears in 1923 (See August 1 Malone Farmer w/respect to Volmstead Act and SRMIR);  

The liquor regulation defaulted to the Feds due to NY’s efforts to show their displeasure with prohibition, 

see “Rum Across the Border” Allan S. Everest Syracuse Press 1978, at pg. 10.           
33 See,  1925 December 1st Fort Covington Sun and December 4th 1925 Plattsburgh Sentinel.  The Franklin 

County District Attorney was HW Main, and the 2 SRMIR accused were Jacob & Edward George.   
34 See,  January 4, 1945 Joint Legislative Committee Report at p. 50.  At the same hearing Cornelius Seneca 

also offered “I feel that the majority of us would like to go before the United States Commissioner on 

account of racial prejudice”. At p. 63  
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the parties they must respect the law.”35  Clearly passage of 25 USC § 232, which would 

alter the then operating system, did not seem to have majority support from the SRMT 

Chiefs at that time.    

  

 In contemporary times (post passage of 25 USC § 232), it is important to 

recognize some law enforcement issue in New York generally.  The area surrounding the 

SRMIR is by any working definition rural.  Most readers of works similar to this, like the 

PL 280 Study, would therefore presume that law enforcement is left to the local County 

Sheriff or perhaps some Town or Village Police Department.  This is not the case in 

Northern New York.  In fact, under the current New York legislative scheme law 

enforcement services within New York are provided primarily by one statewide policing 

agency, the New York State Police (hereinafter NYSP).36 

 

 The New York State Police Agency, as their name implies, are the only statewide 

police agency in NY that enforces the New York Criminal Procedure Law, Penal Law, 

and New York Vehicle and Traffic Law.  In fact, the NYSP is the only statewide police 

agency serving a geographic majority of New York State.  The cost to New York for this 

‘statewide’ law enforcement service can be in excess of $ 750 million dollars annually.37  

A breakdown of salaries for the NYSP shows that it is one of the most highly 

compensated police forces in the country.  Recruits in their academy will initially earn 

$50,374 and upon graduation they will earn $66, 905.  After five years of service the 

uniformed NYSP Trooper (as they are called) will earn $84,739.  Base salary for a NYSP 

Investigator attached to their Bureau of Criminal Investigations unit is $94,335.    

 

 This law enforcement setting in New York is understandable when one considers 

economic factors.  First, the non-New York City portion of NY State has been hard hit by 

outsourcing and a reduction of the rural agricultural economy.  This is particularly true in 

the areas surrounding the SRMIR.  Next, rising costs, such as social programs and wages, 

along with a shrinking ‘tax base’, have put the maintenance of a police department ‘out of 

reach’ for many NYS localities.38  This has even caused some municipalities to downsize 

or disband their police departments.39     

 

 This is somewhat ironic because under the New York statutory scheme a locality 

does have the choice of establishing a police department, meaning any New York Town, 

                                                 
35 Id.,  at p. 76 
36 Towns and Villages are legislatively empowered to establish their own police forces.  This would 

supplant the New York State Police.  Towns and Villages could also pass their own laws and schedule of 

‘fines’.  Closest to the SRMIR to do so have been the Village of Malone and Village of Massena, currently 

neither of their geographic jurisdiction overlaps with the SRMIR.        
37 See,  FN 8, due economic issues at the time of this report there was a reduction in NYSP members and 

budget. 
38 This localized approach in NY is very unique and very broad.  For instance, NY is in the minority of 

states that requires a local/county match on many social service/Medicaid programs.  This approach is 

brought to criminal justice matters as well.  Therefore, if anyone wants to see the quality or quantity of 

criminal justice in NY, one simply has to compare the least populous/poorer counties with the more 

populous/richer counties.   
39 See,  November 3, 2012 Plattsburgh Press Republican for discussion on police force reductions.  

Interestingly, when this occurs there is a potential financial penalty to the municipality. 
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Village, or City, or County could establish and implement a police department.40  Should 

a New York locality (town/village/city) choose to establish and implement a police force, 

the role and responsibility of the NYSP is greatly diminished.  In recent times very few 

New York localities have chosen this option due to the costs constraints noted above, 

thereby leaving the NYSP to provide what is essentially ‘local’ law enforcement services 

for a geographic majority of New York.  This can and has left law enforcement coverage 

for many parts of the state very thin or non-existent for extended periods of time.  This is 

particularly true in the rural lightly populated Counties in the state, such as the two which 

border the SRMIR.41   

 

 The foregoing is best exemplified by the experiences which occurred in the 

Village and Town of Malone New York during 2011-2012.  In New York municipalities 

are in three common forms, by size of smallest to largest: Towns, Villages, and Cities.  In 

New York after a Town is formed it can then be sub-divided and form a Village.  The 

formation of a Village most often occurred where there was a concentration of 

businesses, population, schools, and other economic development.  However, Village 

formation in New York can lead to incidents where a Town surrounds the geographic 

limits of a Village, although both the Town and Village share the same name!  Such is the 

case with the Town and Village of Malone (they are in fact 2 separate entities).   

 

 Malone NY also is where the County seat of government for Franklin County is 

located.  Meaning it is the Town where the County Sheriff, District Attorney, Department 

of Social Services, County Courts are located. This area, like most of Northern New 

York, has been hit hard by outsourcing, de-population, and reduction in the agricultural 

economy.  Currently the ‘downtown’ area of Malone is nothing more then a series of 

closed businesses and dilapidated buildings (one of which has recently collapsed).  The 

closure of some schools has already occurred, and essential government services are 

getting more difficult to sustain, including law enforcement services.     

 

 With the prolonged economic downturn the NY legislature has made it easier to 

disestablish a Village and have just remaining a Town.  Malone, during the 2011-2012 

years, was facing this issue.  For current discussions, the dissolution of the Village of 

Malone would also mean the potential dissolution of the Malone Village Police 

Department.  In order to retain law enforcement services the remaining Town of Malone 

would have to look at a couple of options:  Creation of a special police district [which 

had not been done in NY in over 70 years], create a Town-wide Police Department, 

contracting with the County Sheriff (which would mean that the County Sheriff would 

have to establish and implement a road patrol to serve just the Town), or finally, dissolve 

the Malone Village Police Department and rely upon the NYSP to provide law 

enforcement services.  It is in this light that the response by the NYSP is most interesting. 

 

 In a couple of media reports prior to the dissolution vote, the NYSP Troop B 

Commander indicated that there would be no extra patrols established by the NYSP to 

                                                 
40 See,  FN 1 above.  This in New York is often known in legalese as ‘Home Rule Authorities’. 
41 Particularly Franklin County which the SRMIR is ‘within’ (est. pop. of 49,000), and St. Lawrence 

County (est. pop. 110,000 yet largest geographic county in state)  
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serve Malone even if the Malone Village Police Department was disbanded following a 

referendum vote on the issue.42 A couple of days later, the same NYSP Commander 

indicated that “response times within the village could be a half hour, and hour, or even 

longer” if the NYSP were left to provide law enforcement services within the remaining 

Town of Malone.43  This response is peculiar when you realize that currently the NYSP 

maintains a station in the Town of Malone which is about 1 mile away from the current 

Village of Malone Police Station!!  In order to see how this is possible, one must look at 

the actual structure of the NYSP. 

 

 As we have indicated the NYSP are the only state wide law enforcement service 

in New York which serves the geographic majority of New York.  In actual manpower 

the NYSP is comprised of a reported 5,220 total personnel.  This is made up of some 

1,249 Investigators and at least another 2,891 Uniformed Patrol members.44  Recall the 

salary breakdown of these members noted above.  These NYSP personnel are then 

distributed throughout the State in what are called Troop Headquarters.  These are 

alphabetically labeled and the area into which the SRMIR and Malone fall into is ‘Troop 

B’.  NYSP Troop B covers the NY Counties of Clinton, Essex, Franklin, Hamilton, and 

St. Lawrence Counties.  This would be all of northern New York.  The actual 

headquarters for Troop B is in Ray Brook, New York which is about 75 miles away from 

the SRMIR and is literally in the Adirondack Mountains.45   

 

 In addition to these ‘Troop Headquarters’ the NYSP then establishes ‘Zone 

Stations’ in various NY Towns and Villages.  There does happen to be a ‘Zone Station’ 

in Malone NY.  The NYSP Troop B Command Headquarters will decide how many staff 

will be assigned at each of these ‘Zone Stations’.  In fact, during the time referenced 

above (Nov. 2012) the Zone Station in Malone NY was staffed by 22 NYSP Troopers, 

and they were expecting 2 more to be added.46  These NYSP ‘Zone Stations’ are then 

allocated NY Towns and Villages which do not have law enforcement services, to be 

considered a part of the NYSP ‘coverage’ area.  The NYSP Troop B/ Malone Zone 

Station coverage area includes the Town of Fort Covington (which adjoins the SRMIR), 

Town of Burke, the Town of St. Regis Falls, the Town of Malone, and if the Malone 

Village Police Department would be disbanded, what was the Village of Malone as 

well.47  Therefore, although the NYSP physical Zone Station is literally 1 mile from the 

current Malone Village Police Station, there could be a 30-60 minute delay in responding 

to calls due to the coverage area assigned to the NYSP/Troop B/ Malone Zone Station as 

the number of ‘police’ would be spread out over a wide area.     

 Of course this leads to other interesting issues.  For instance, if the SRMT did 

NOT establish its own law enforcement, which in fact was the structure of the system 

                                                 
42 See,  November 3, 2012 Plattsburgh Press Republican 
43 See,  The Malone Telegram of November 5, 2012.  This was also the day before the referendum vote on 

whether or not to dissolve the Village of Malone (election day Nov. 6th 2012). 
44 See,  NYS Division of Budget, 2012-2013 Executive Budget, Division of State Police. 
45 For details on this see the NYSP website Information for Troop B.  The Headquarters of the NYSP was 

moved to Ray Brook due to the 1980 Winter Olympics in Lake Placid NY.  It is about 12 miles from Lake 

Placid.   
46 See,  The Malone Telegram of November 5, 2012. 
47 Id. 
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when 25 USC § 232 was being considered, how long would NYSP response times be to 

the SRMIR?48  Furthermore, if the SRMT Police Department did not exist would that 

mean an increase in the NYSP Budget?  And if that is answered in the affirmative, why 

does the SRMT PD not receive any assistance from the State for providing law 

enforcement services on the SRMIR?   After all it was the State that wanted the Indian 

Country criminal jurisdiction.  A final interesting facet is that the NYSP zone station that 

was/is serving the SRMIR is NOT the Malone zone station!  That zone station is in 

Massena, St. Lawrence County, New York.  Thus, although the NYSP ‘servicing’ the 

SRMIR are from Massena (St. Lawrence County), every other aspect of the criminal 

justice system would be in Franklin County (Local Court, Prosecutor, Probation, Jail, and 

Public Defender).49    

 

 Therefore, law enforcement in New York is somewhat unique in that the State, 

unlike many other local jurisdictions in and around Indian Country, does NOT require the 

local County Sheriff to perform law enforcement functions.  By and large, most County 

Sheriffs in New York have as their primary role the operation and management of the 

County Jail.50  And law enforcement is left to the locality or more commonly in New 

York, the New York State Police.     

 

 This New York legislative framework around 25 USC § 232 is one interesting 

point to recognize with respect to the SRMIR. Although a local New York Town, 

Village, or City has the opportunity to decide under state law if they wish to establish 

their own Police Force, Tribal Nations within the state have no such choice under 

existing New York legal mechanisms.  This is one of many issues that were never 

mentioned when NY begin the process in 1942 of petitioning the Federal Government to 

acquire criminal jurisdiction over the Tribal Nations. 

 

 Nonetheless, and perhaps in spite of the opinions offered by the then sitting 

Chiefs of the SRMT, 25 USC § 232 was eventually passed.  It should not be surprising 

then to see that since passage in 1947 to today there has been increased interaction 

between the lone New York statewide police agency, the NYSP, and the SRMIR.  

Regretfully, along with this increased interaction has been increased acrimony and 

confrontation.  In fact, the 25 USC§ 232 period never even got off to a promising start. 

 

 In April of 1948 local media reported the death of Alex Back (a SRMIR member) 

who was stabbed and killed at a local bar located in a land claims area in the center of the 

SRMIR.51  By July of 1948 Mr. Back’s alleged assailant was found not guilty of his 

                                                 
48 Historically, from SRMIR residents and members recollections, response times hovered around 15-60 

minutes.   
49 As we will discuss later, this appears to be related to issues/confrontations which occurred on the SRMIR 

in 1979. 
50 In Franklin County this is the primary and only role of the County Sheriff’s Department.  See also 

October 29, 2012 Malone Telegram when discussing potential dissolution of the Village of Malone Police 

Department, that Franklin County Sheriff could offer law enforcement services only when they established 

that function in their department.    
51 See,  Fort Covington Sun of April 15, 1948.  The assailant was Clifford Paige a non-native from 

Winthrop NY. 
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murder, and as the local media reported about the accused Mr. Paige:  “Paige testified the 

he did not remember whether he did or did not stab Back on the porch of the Pine’s 

Inn.”52  Other incidents would soon follow, such as the altercation between 3 SRMIR 

members and a State Trooper in June of 1958.53  On May 1st of 1959 it was reported that 

Spencer Gray of the SRMIR was involved in a ‘shootout’ at his residence on the SRMIR 

when he refused to allow a warrant to be served upon him by NYSP Troopers.  This 

incident was soon followed by another incident on May 23rd of 1959 when another 

shooting occurred on the SRMIR.  In this May 23rd incident one New York State Trooper 

was killed, another was wounded, and an Indian from the SRMIR was shot in the head 

(Alex Papineau).  It can be noted that, regretfully, the NYSP Trooper killed in this 

incident was the same individual involved in the May 1st Spencer Gray incident.54  

Clearly 25 USC § 232 did not get off to a very promising start.    

 

 25 USC § 232 can also lead to some odd and interesting results when discussing 

the NYSP, the SRMIR, and law enforcement costs.  As we will note in the next section, 

there have been ‘periods of strife’ on the SRMIR.  This included an episode in 1979 

which resulted in the disbanding of a then-operating SRMT Police Department, and 

another in 1990 when ‘internal strife’ associated with a casino gaming dispute on the 

SRMIR would eventually lead to the redevelopment and re-implementation of an SRMT 

Police Department!  Prior to the ‘1990’ incident though, there were confrontations 

between SRMIR residents and the Federal Bureau of Investigation as well as the NYSP 

over ‘Indian Gaming’ issues.  Simply stated, this was literally an armed confrontation.55   

 

 Interesting for current discussions is that during these episodes there were 

increased costs for the NYSP.  Newspaper accounts from that time indicate that these 

costs were estimated to be some $ 3.7 million dollars, with an additional $ 400,000 for 

meals, lodging, and other expenses.  Therefore, total NYSP costs were northward of $4 

million dollars for these 1989 ‘episodes’ on the SRMIR.56 The Assistant Director of 

Fiscal Management for the NYSP indicated that they would have to go to the Governor 

and/or NY Legislature to request more funds to cover these costs, as they were not 

included in the original NYSP Budget.57  The outcome of this request is not discoverable 

through media sources, but is ascertainable from other sources.   

 

 Apparently the request made by the NYSP for additional funds to cover the 1989 

SRMIR episodes was not fully funded!  In fact, the NYS Office of the Budget only 

covered some of the costs associated with incidents prior to July 1989, but not, the July 

                                                 
52 See,  Fort Covington Sun of July 15, 1948 
53 See,  Fort Covington Sun of June 5, 1958 
54 For the May 1st incident (Spencer Gray) see Fort Covington Sun of February 25, 1960, and for the May 

23rd (Papineau) incident see Fort Covington Sun of May 28, 1959.  Papineau would eventually plead to a 

manslaughter charge.  See October 22, 1959 Fort Covington Sun and June 30, 1960 Fort Covington Sun.   
55 See, NY Times of July 21, 1989; July 27, 1989; August 1, 1989; September 11, 1989; and August 29, 

1989.    
56 See,  NY Times of November 24, 1989.  It is said that there was 150 Troopers in the initial episode, and 

afterwards there was 12 hour shifts working 7 days a week thereafter.   
57 Id.,  It is unknown how many police departments have an ‘Assistant Division of Fiscal Management.’ 
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21st and later incidents.58  Unhappy with this determination, “past or present 

commissioned officers and one Senior Investigator of the Division of State Police” 

successfully sued the State to get what they felt were benefits due to them under their 

collective bargaining agreement due from the SRMIR incidents.59   

 

 Although the foregoing incidents clearly show the tenuous relationship between 

the NYSP and the SRMIR, other incidents in NY with other Tribal Nations show that 

these are not isolated events.  In 1997 an effort by NY to tax tobacco products sold by 

Tribal Nations was met with fierce resistance and confrontations which occurred on the 

Seneca Nation Territory near Buffalo NY and the Onondaga Nation near Syracuse NY.  

It was during a May 17, 1997 Syracuse/ Onondaga incident that the NYSP moved in and 

arrested some 24 protesters.  Accusations of excessive use of force soon emerged, and it 

would not be until 2012 that some form of resolution was attempted.  On June 3, 2012 the 

Syracuse Post Standard reported that the State offered $3 million dollars to settle a 

lawsuit filed by ‘Indian protesters’ from the May 1997 incident.  In August of 2012 the 

Post Standard reported that it was a former Internal Affairs Inspector from the NYSP that 

may have prompted settlement talks.60  In this article it was disclosed that prior to the 

confrontation NYSP members removed their ‘name tags’ which was contrary to State 

policy (which would presumptively make identification difficult); that the protestors were 

on their own property but were charged with trespassing, and that the NYSP Internal 

Affairs Inspector was removed from the investigation when he posed questions about 

these issues.61 

 

 It is regrettable that the foregoing was in fact history repeating itself.  As we will 

discuss in the ensuing section with respect to SRMT Law Enforcement, we will reference 

a similar type of case which occurred on the SRMIR.  In that incident the Court had this 

to say: 

 

 “...this court cannot correct the apparently long standing hostile atmosphere 

 between police and reservation in a trial decision.  Just as obviously, it would 

 appear that someone of substantial executive authority at the state level should 

 make a sustained effort so do [to do so], before a more serious and tragic 

 confrontation occurs.”62 

 

 Needless to say this sustained effort has not been made. It is also clear that if NY 

localities are reluctant to cover ‘Indian Country’ law enforcement costs, so too was 

and/or is the State.  It is even more difficult to ascertain if this has tainted or affected the 

delivery of law enforcement service on the SRMIR.   

 

                                                 
58 See,  In the Matter of Ronald R. Brooks et. al. v. Dall W. Forsythe, Dir. Of NYS Division of Budget.  594 

N.Y.S.2d. 439 
59 Id.,  at 440. 
60 See,  Syracuse Post Standard Sunday August 5, 2012 
61  Id. 
62 See,  Fort Covington Sun of March 30, 1978. 
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 The generally accepted operation of the NYSP is also very unique in comparison 

to other law enforcement agencies around the United States.  For instance, the head of the 

NYSP is a Superintendent, who is appointed to a term of office by the NY Governor.  

Therefore this is true ‘state’ control as the head of State government (the governor) is 

appointing the head of the statewide police agency (NYSP).  This is where state level 

control ends as well.  The statewide police agency (NYSP) will then send its members to 

enforce state law in a geographic majority of the state.  The interesting caveat is that any 

criminal charges stemming from this action are placed into a local Court system (Town/ 

Village/ County), but not into a Tribal Nation system!  It would also be interesting to see 

if the NYSP is responsive, or do they even need to be, to any NY locality. The view from 

Indian Country on that issue, and as the tax dispute noted above indicates, that it is the 

Governor who sets the priorities for the NYSP.                

 

 These incidents in historical perspective tend to show that there are periods when 

the NYSP did not want to be on the SRMIR, and times when the SRMIR community did 

not want the NYSP on the SRMIR.  It is incidents like these which help to fuel the 

motivation behind the SRMT to establish and implement its own law enforcement service 

on the SRMIR.   
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SRMT Law Enforcement Under 25 USC § 232 
 

 Although the thought of the SRMT having its own police department was never 

contemplated during passage of 25 USC § 232 (c. 1947), there has since been established 

a SRMT police department.  Even more interesting, is that this has occurred on multiple 

occasions!  Yet, the history behind the creation of an SRMT police department shows 

that there have been a multitude of “authorities” for the SRMT Police Department to have 

‘police powers’.       

 

 The first historical occurrence was via a ‘cross-deputization’ agreement with the 

neighboring Franklin County Sheriff.   It appears that this came about following a 

movement by the SRMT to establish some type of law enforcement/ public safety 

presence on the SRMIR.  In light of the comments made by the SRMT Council during 

consideration of 25 USC § 232, and the 1959 incidents noted above, this is not that 

difficult to imagine.  In pursuance of its own law enforcement service, the SRMT 

received federal support in 1972 to establish a law enforcement service for the SRMIR.63  

Clearly this would have been very unique for the time since NY had criminal jurisdiction 

for 25 years at this point.  The SRMT was successful in this endeavor and had even 

obtained a cross-deputization agreement with the Franklin County Sheriff during this 

time.  This interestingly was the situation on the SRMIR prior to 1979, but during the 

1978-1979 internal strife on the SRMIR resulted with the disbanding of that SRMT 

deputized Tribal Police. 

 

 The ‘strife’ on the SRMIR in 1979 developed from a ‘land clearing/trespassing’ 

dispute between perceived ‘Traditionalist’ and the ‘Elective Tribal Council’.  Although 

this dispute very soon became known nationally and internationally, there is some 

indication of escalating tension prior to that point.  For instance, in June of 1975 a 

reported ‘riot’ was quelled in the tiny Hogansburg hamlet which is in the center of the 

SRMIR on a so-called ‘land claims area’ of the SRMIR.  By 1978 it was reported that 

two SRMIR members were awarded money damages from a police brutality lawsuit 

against the NYSP.64  Nonetheless, the strife on the SRMIR in 1979 ended both the SRMT 

role in law enforcement and the cross-deputization agreement with the Franklin County 

Sheriff.  Interestingly, following this period law enforcement services on the SRMIR 

reverted to the NYSP.65         

 

 The effectiveness of the NYSP services on the SRMIR post-1979 can, and has 

been, endlessly debated in and around the SRMIR.  The culmination of criticism came to 

                                                 
63 See,  Fort Covington Sun of July 6, 1972 announcing $17,000 Grant from the Law Enforcement 

Assistance Administration of the USDOJ.  The grant called for a Bureau of Indian Affairs Peace Officer 

and a vehicle.  This would effectively been a federal officer.   
64 For the ‘riot’ see June 28, 1975 Fort Covington Sun, and for lawsuit see Fort Covington Sun of March 

30, 1978.  As noted earlier the Court in that lawsuit noted:  “ ...this court cannot correct the apparently long 

standing hostile atmosphere between police and reservation in a trial decision.  Just as obviously, it would 

appear that someone of substantial executive authority at the state level should make a sustained effort so 

do [to do so], before a more serious and tragic confrontation occurs.”  It appears by 1979 it was too late.     
65 This period of NYSP law enforcement on the SRMIR entailed many criticisms and incidents.   
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a boil in the spring of 1985.  During this time period the local economy on the SRMIR 

began to rapidly expand with the proliferation of gas and tobacco shops, at which time a 

new ‘tax dispute’ with NY emerged.  Then, during a 6 month period prior to May of 

1985, the residents and members of the SRMIR saw an increase in DWI accidents and 

fatalities.  Fueling these statistics was the operation of unlicensed bars (speakeasies) on 

the SRMIR.  Finally fed up with this, a community group from the SRMIR effectively 

‘raided’ one establishment and caused it to be burned to the ground.66  Another 

establishment was nearly raided and almost met the same fate.  No individuals from the 

SRMIR were ever charged from this incident.     

 

 Then in/and by 1989 the SRMIR saw the proliferation of casino gaming 

establishments.  This resulted in multiple raids of the SRMIR by NYSP with Federal 

Assistance.  Contemporaneously with this action, internal divisions on the SRMIR also 

emerged pitting pro-gaming members in conflict with anti-gaming members.  With 

limited police presence on the SRMIR, a deadly exchange of gunfire in 1990 resulted in 

the deaths of 2 SRMIR members.  This incident, like the one in 1979, became nationally 

and internationally known.67  Following this period a movement was begun to re-

establish a SRMT Police Force!!  As a part of this effort, the then sitting SRMT Tribal 

Council caused to be conducted a polling of SRMIR residents with respect to a police 

force, its roles and responsibilities, and which laws it should follow.68  These efforts 

resulted in the establishment of the current SRMT PD in about 1994-95.   

 

 Shortly after re-establishment of an SRMT PD there was a perceived need for the 

SRMT police to re- acquire a cross-deputization agreement with the Franklin County 

Sheriff.  This was, again, to get ‘police powers’ for the SRMT Police Force on the 

Reservation.69  This was obtained and the SRMT PD had police powers to again arrest 

Natives and Non-Natives.       

 

 Around 2004, in an apparent concern over civil liability issues, the SRMT PD’s   

cross-deputization agreement was rescinded by the Franklin County Sheriff.70  It should 

be noted that during this period the SRMT Police had also began issuing SRMT Vehicle 

and Traffic Law Tickets returnable to the recently established SRMT Tribal Traffic 

Court.  This fact, coupled with persistent land claim litigation, taxation, and gaming 

issues is what some in the SRMIR community believe led to the revocation of the cross-

                                                 
66 See,  Associated Press of May 12, 1986 ‘Arson Cited in Reservation Fire’, and ‘Police Pursue 

investigation of Burned Speakeasy’ of same date.  Available at www.apnewsarchive.com 
67 See,  NY Times of July 21, 1989; July 27, 1989; August 1, 1989; September 11, 1989; and August 29, 

1989; and NY Times of November 24, 1989.  It is said that there was 150 Troopers in the initial episode, 

and afterwards there was 12 hour shifts working 7 days a week thereafter. 
68 This was the ‘Law Enforcement Task Force Survey: Final Report’ prepared by Gibson Group for the 

SRMT in July 1991. 
69 Although the term ‘police powers’ is used, it is interchangeable with arrest powers over native and non-

native.  In each of these incidents the SRMT PD members had to complete the requisite New York training 

to have these authorities/powers.     
70 It is uncertain what caused this concern as there does not appear to have been any civil litigation on this 

issue.  But, gaming, land claims, and taxation issues were present then as they are today.  
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deputization agreement with Franklin County, and that any alleged ‘civil liability issues’ 

were simply a ruse to leverage other political issues (e.g. gaming/taxation/land claims). 

 

   Following the revocation of the c. 1997-2004 cross-deputization agreement a 

concerted SRMT  effort was begun to have New York State legislation passed to ‘give’ 

the SRMT Police full ‘police powers’ under New York State law.  This would give the 

SRMT Police arrest powers over Native and Non-native.  To some people’s surprise, the 

legislation passed.71  Yet, this legislation has its own unique twists to add to the legal 

landscape.   

 

 First, the SRMT PD police powers under the New York legislation are only 

applicable to the SRMIR.  A recent County Court decision has further ‘muddied the 

waters’ as an arrest made by the SRMT PD in a ‘land claims’ area of the SRMIR was 

dismissed as the Court held that the State legislation did not give the SRMT PD ‘police 

powers’ in that area of the SRMIR.72   This has resulted in unique approaches to so-called 

land claims areas of the SRMIR and runs contrary to a recent federal court decision on a 

very similar subject.73  

 

 Next, any ‘off reservation’ SRMT Police activity is limited to ‘hot pursuits’.  

Therefore, there is no ‘reaching out of the reservation’ for persons who may have 

committed crimes ‘on the reservation’ (Native OR Non-Native).  This has caused 

conflicting policies for the SRMT Police as they now have established and put into 

operation their own Investigative branch.   

 

 Finally, and perhaps one of the most interesting twists, is the qualification 

requirements for SRMT PD Officers. For ‘State’ qualification, SRMT police officers 

must not only undergo and pass the same training as other New York based police forces 

(meaning those formed by Town, Villages, or Cities74), but they must also be certified 

and be subject to a background check by one certain statewide police agency:  the New 

York State Police!  Therefore, the SRMT PD attends the localized police training 

academy75, but they get certified by the ‘statewide’ police agency, the NYSP.  Another 

interesting twist with respect to training, and something the SRMT PD shares in common 

with the PL 280 Study Tribal Nations, is that there is NO SRMT training component or 

material with respect to 25 USC § 232!  Therefore, once the SRMT PD officer completes 

training and is ‘certified’, the SRMT PD Officer is placed into a uniform and patrol 

                                                 
71 See,  NYS Indian Law § 114 
72 See,  People v. Herne   (Franklin County Court 2013) 
73 See,  U.S. v. Wilson   (2d. Circ. 2012) which is federal case involving the SRMT PD on a ‘stop’ 
74 This is offered through what is known as the Bureau of Municipal Police Training.  In another twist, 

tending to show New York’s bureaucratic territorialism, the NYSP offers ‘their’ own training at their own 

Academy.    
75 As noted, this is often called the Bureau of Municipal Police (BMP) Training Academy.  This training, 

one of the first mandated by a state, is regulated by the NY Division of Criminal Justice Service- Office of 

Public Safety.  Actual training is provided locally via a DCJS/OPS certified provider.  Currently the 

training requires 639 hours along with various mandatory exams (e.g physical fitness/driving/weapons).  

Subject matter includes general policing, highway safety, criminal investigation, youth crime, basic law, 

and other areas, but NO federal Indian Law.    
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vehicle with no training with respect to the community they are expected to serve, and 

with no understanding about the ‘laws at play’.      

    

 Next, like some of the Tribal Nations noted in that PL 280 Study, funding of the 

SRMT Police is by and large done entirely by the SRMT.  This is, like the Tribal Nations 

in the PL 280 Study, because the creation of the SRMT PD became financially feasible 

only after the establishment of gaming on the SRMIR.  As noted, this only came about 

following much conflict in and around the SRMIR.  Although the SRMT has received 

sporadic federal grants like the one in 197276, by and large the fact remains that the 

SRMT is primarily responsible for funding its own police force. 

 

 With respect to funding, the SRMT PD shares another unfortunate disparity with 

the Tribal Nations in the PL 280 Study, in that the SRMT PD is not receiving any 

additional assistance from the Bureau of Indian Affairs (BIA) to maintain the SRMT 

PD.77  The reason/rationale for this non-assistance is due to the position taken by the BIA 

at the national level.   When dividing up the  appropriations it receives from Congress, 

the BIA takes the position that Tribal Nations located in PL 280 states do not need (as 

much) law enforcement support money since ‘the State is providing law enforcement’.78  

This policy position with respect to PL 280 States and Tribal Nations is simply 

transferred and applied to New York and the Tribal Nations (like the SRMT) located 

there.  The short sightedness of the position evinces itself whenever a closer examination 

is made of Tribal Nation police services in PL 280 states.79  Time and time again these 

studies show that law enforcement services on Indian Reservations suffer when there is 

no mechanism to address funding issues.  Therefore, it should also be no surprise that 

more recent studies looking at this issue have originated not from the Department of 

Interior (BIA), but from the Department of Justice.           

    

 The next dubious distinction that the SRMT PD shares with other PL 280 Tribal 

Nations is that although the SRMT has its own police force, it is by and large enforcing 

New York laws!  The primary laws being enforced by the SRMT PD are the New York 

Penal Law, the New York Vehicle and Traffic Law, and the SRMT Vehicle and Traffic 

Ordinance.80  Most VTL tickets written are issued pursuant to NY VTL and are made 

returnable in the neighboring Town of Bombay Court. This has led to the rather unique 

result where the fines and fees collected by the neighboring New York ‘Town Court’ 

(e.g. T/Bombay) are larger than those collected by the SRMT itself.  It is like a tax 

without being called a tax.81  Furthermore, the local New York Town Courts do not retain 

                                                 
76 One current unique aspect is that under the recent Federal Tribal Law and Order Act (TLOA), there 

exists funding authorization specifically to the SRMT for border enforcement/eradication of drugs/ and 

court development.  To date no allocation has been made under this section.  This is the Beltways 

‘authorized but not appropriated’ syndrome.  See   25 USC § 2442    
77 Such assistance is very often called ‘638 Contract support’ or ‘self-governance money’ 
78 See,  PL 280 Study, and studies of Tribal Nations in California also a PL 280 state.  
79 See,  PL 280 Study 
80 Again, one should review the unique history of the SRMT PD and its formation.     
81 By way of example, in 2011 the Town of Bombay collected some $ 84, 598 in fines and fees through 

their town Court.  Of this the Town itself retained $31, 032, the County retained $11,910, and the State 

retained $ 41, 655!!  See NYS Comptroller Justice Court Fund Report for 2011     
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all of the fines and fees collected.  In fact, New York State itself gets a bulk of the fines 

and fees collected!82  This leads to the rather unique outcome whereby the State is 

effectively getting not only ‘free’ law enforcement services on the SRMIR, but at the end 

of the day, they are also making money on what occurs!  Or, in local layman terms: ‘Why 

buy the cow when the milk is free?’   

 

 Another unique twist with respect to SRMT Law Enforcement is that ‘on paper’ 

New York does not even acknowledge the existence of the SRMT Police.  In New York 

many ‘criminal justice’ services for law enforcement are housed in a single state agency:  

the New York Division of Criminal Justice Services (NYDCJS).83  Some of the many 

functions of this agency include training, administration of grants, database 

administration, collection of criminal statistics, and police training.  Interestingly enough, 

NOT listed as a police agency in this part of the State by NY DCJS, is the SRMT Tribal 

Police Department.   This is evidenced by a review of the NYDCJS website where under 

a report titled “Law Enforcement Personnel in 2011” for Franklin County only the 

County Sheriff [which does NO road patrol], Malone Village PD, Saranac Lake Village 

PD, and Tupper Lake Village PD, are listed.  There is no SRMT PD!  Likewise, in the 

NYDCJS ‘Index Crimes Reported to Police’ report includes the foregoing Police 

Departments but also includes “Franklin County State Police” (meaning the NYSP/Troop 

B/ Malone Zone Station]) in the Franklin County Totals.  Not listed in this report, again, 

is the SRMT Police Department.84  Looking through these lenses, the nearly 300 arrests 

made by the SRMT PD in 2011 simply do not exist!     

 

 It must be remembered that this is more than just a statistical omission.  Tied to 

these ‘Police’ statistics are their use and reliance by many funding agencies and ‘decision 

makers’ in distributing any law enforcement funding based upon need or ‘where the 

numbers’ indicate funding is needed.  With the omission of the SRMT Police, and the 

arrests and responses they are making, everything (on paper) looks fine!  Thus, why do 

‘they’ need any help, meaning the SRMT.  Yet, even this presupposes that the SRMIR 

and SRMT PD can overcome the aversion that many decision makers have to sending 

any assistance directly to the SRMT, even for law enforcement purposes.  This also is 

one of the ‘issues’ that was not considered when 25 USC § 232 was being enacted.  

 

 This non-recognition can also have an effect in other areas as well.  This is 

especially true regarding Criminal Asset Seizures and Forfeitures stemming from law 

enforcement action.  And clearly in this context, the non-recognition of the SRMT PD 

has lead to the skewing of asset seizure and forfeiture allocations and resources away 

from the SRMIR.   

 

 First though, a little background.  The St. Regis Mohawk Tribe (SRMT), and the 

St. Regis Mohawk Indian Reservation (SRMIR), is unique in that it straddles the United 

                                                 
82 Id.,  Interestingly enough Town of Bombay with its 1400 residents is ranked 591 out of 1200 localities in 

this regard.  Clearly having the SRMIR and SRMT Police in this regard is good for business.   
83 It should be further noted that NY DCJS has little to no control over the NYSP which is a separate stand 

alone agency and budget item.  Therefore NY DCJS is limited primarily to municipal police departments.     
84 See,  NY DCJS, reports attached hereto. 
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States/Canada Border.  In recent years the SRMIR has become known in some law 

enforcement cirlces as a major conduit for drug related activity including the 

transportation of ‘wholesale quantities’ of high grade marijuana.  The National Drug 

Intelligence Center (NDIC) has reported on numerous occasions that the SRMIR is “a 

primary entry point for drugs, principally marijuana and cocaine, and other illicit goods 

from Canada into New York.” See New York Drug Threat Assessment Nov. 2002, and 

June2008 ‘Indian Country Drug Threat Assessment’ for the NY- NJ Organized Crime 

Drug Enforcement Task Force (OCDETF) area.  As this activity increased local law 

enforcement officials, particularly the Franklin County District Attorney, began pushing 

for Franklin County and the SRMIR to be designated as a ‘High Intensity Drug 

Trafficking Area’ (HIDTA). See Plattsburgh Press Republican 10/2/08.     

 

 Yet, as federal law enforcement and spending has increased, issues with respect to 

what is left in the ‘wake’ of this activity [like drug abuse] are rarely discussed.  The 2008 

NY-NJ/ OCDETF report also noted that: 

 

  “The primary drugs of choice among American Indians in the Region are crack 

 cocaine, marijuana, heroin, and diverted pharmaceuticals.  Reservation residents 

 typically obtain crack cocaine, marijuana, and heroin from independent dealers 

 living in nearby cities.”   

 

The illicit drugs associated with American Indians in the OCDETF region who sought 

treatment in 2006 were: 44.9% for Cocaine, 20% for heroin, 46.5% for Marijuana, 8.1 % 

for diverted pharmaceuticals, and .7% for Meth.  Statistics during this time period 

supported some of the foregoing, as the SRMT Police made over 280 arrests for crimes 

involving either an illegal substance or alcohol in 2008 (Ctrlld. Subs./ Poss.: 47, 

Marihuana Poss.: 103, and DWI: 132.).   

 

 While the foregoing was transpiring, there were major busts/raids and asset 

seizures occurring on or near the SRMIR.  Very often these incidents involved SRMIR 

members/residents who were involved in the illicit trade of wholesale quantities of 

marijuana transportation.  These busts often included raids on residences within the 

SRMIR.     

 

 The United States Marshal Service for the Northern District of New York was the 

agency that was ultimately responsible for divvying up and distributing the assets that 

were gained from these raids/busts on the SRMIR.  This allocation was made to law 

enforcement agencies who the US Marshal Service felt deserved to receive an allocation 

of these seized and forfeited assets.  What is unique about these occurrences is that these 

asset and cash seizures were from what would normally have been a New York State 

Criminal case.  The result one would presume was derived from 25 USC § 232.   

 

 In many of the SRMIR cases State Law Enforcement personnel were the primary 

investigators of these SRMIR cases and the ‘Federal Role’ was de-minimus, usually 

occurring at the end of the investigations.  This occurred because of Federal criminal case 
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adoption processes. These are often referred to as ‘Title 21’ cases, which is in reference 

to the section of the U.S. Code which permits this to occur.     

 

 Initially there were many public proclamations that: "The St. Regis Mohawk 

Indian Reservation is a major hub of drug smuggling activity."  And since the SRMIR is 

federally recognized Tribe, there is a federal concern, despite the criminal jurisdiction 

law, 25 USC § 232.  Nonetheless, as these cases were initiated and investigated by a 

local/state law enforcement agency and/or taskforces that sprouted up in the area, the 

cases reached a point where the local law enforcement agency requested that the United 

States Attorney General’s Office (USAG) for the Northern District of New York 

(NDNY) under Title 21 ‘adopt’ the case, meaning the Federal Government becomes the 

primary prosecutor.  This for a number of reasons, which include the Federal 

Government’s resources and experience to better handle the case; that federal criminal 

law may increase the odds of a conviction, or simply the federal government can bring 

the expertise to bear on the case.   

A unique factor though, which rarely gets discussed, is that in addition to the 

foregoing, the Federal asset seizure and forfeiture mechanism is simpler and less 

restrictive than many similar state law asset seizure and forfeiture provisions.  This seems 

to be particularly true in New York.  New York’s asset seizure and forfeiture law can be 

found in the New York Civil Procedure Law at §1310- §1352.85  Included in these 

numerous New York provisions are not only the necessity of quieting liens, but also a 

clear delineation of how seized/sold/forfeited funds are to be allocated.  This includes 

fines, costs of prosecution, restitution, maintenance of property costs, and if there is 

anything remaining, 5% to the ‘claiming authority’, 40% to substance abuse programs, 

then after all that, 75% to law enforcement and 25% to prosecution. One does not need to 

be a great legal thinker to surmise that the federal mechanism under Title 21 is 

considerably easier, simpler, and does not contain the same restrictions as the NY 

provisions.        

The following numbers were generated by reviewing an internet database 

maintained by the U.S. Marshal Service during this time.  It was presumed that all federal 

reimbursements received by local law enforcement agencies in and around the SRMIR 

resulted from a 'federal interest' which touched upon or were linked to the St. Regis 

Mohawk Indian Reservation.  For the reported time period (2000-2008) the amounts 

received as reimbursement were:  

For Area Law Enforcement:      $3,595,008 

For SRMTPD         $   156,425  

One of the largest benefactors of the Federal Title 21 cases during this period (2000-

2008) was the Franklin County District Attorney's Office which received $ 738,690, and   

pursuant to the Title 21 program the federal government would have already retained 

either 15% or 20%. Therefore, when analyzing the federal ‘Title 21’ program it is clear 

                                                 
85 Also in NY, drug related forfeitures must follow this same path, though they are initiated and prosecuted 

separately. 
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that not only is the program beneficial in stopping criminal enterprises, it can also be 

financially beneficial to the local law enforcement agencies.86  As indicated, the money 

received from the federal program can be utilized by those agencies in whatever manner 

they see fit. Therefore, such cash/assets can be used for future investigations, future buy 

bust operations, or even public drug prevention efforts (education/awareness/tip lines/ 

etc.).  

This meager portion received by the SRMT PD is indicative of other issues which 

are, or should be, a going concern. It is clear that the SRMT PD is being tasked over and 

over again to 'work with' area agencies, in a compromise of sovereignty and at a cost of 

the community losing confidence.  The agencies referenced are those of the Federal 

Government (e.g. Dept. of Homeland Security/Customs/Drug Enforcement Agency). Yet, 

the priorities and policies of those agencies will thwart those of the SRMT PD.  

For instance, a Federal Agency in conjunction with a Local Police Agency may 

have an investigation on a person 'utilizing' the Reservation for drug smuggling, and 

these agencies will expect assistance or support from the SRMT PD which is most often 

given. An arrest may occur, and the benefits of the Federal Adoption/Asset Seizure-

Forfeiture program will then be given to just those Federal/Local agencies, while the 

SRMT PD receives next to nothing.  Those Federal/Local agencies then have resources to 

engage in similar work or other work, while again the SRMT PD has no such resources to 

do the same.  This does much to explain recent situations whereby the SRMT PD has 

assisted in what are often described as 'major cases', while they cannot muster the 

resources to tackle localized problems.  There is no lack of resources to intercept 100 

pounds of marihuana, yet money and resources to tackle the Oxy or Cocaine dealer on the 

St. Regis Mohawk Indian reservation cannot be found, irrespective of the consequences 

those problems create on the SRMIR community.  

This scenario is then compounded by other factors. For instance, SRMT 

community members will have first hand observations of a 'full force' raid conducted on 

the SRMIR, with the observable presence and assistance of the SRMT PD.  Yet the local 

individual peddling Oxy or Cocaine cannot be caught. This has lead to local ridicule and 

scorn of the SRMT PD and the participating area Law Enforcement agency, and has 

shaken the St. Regis Mohawk Tribal Community's faith in its own police, a police force 

that is fully funded by the SRMT.  If that was not bad enough, the public's perception is 

cemented either with pictures of the raid in the local media, or with pictures of area 

agencies receiving their 'equitable share' of the raids proceeds. The meager amounts 

received by the SRMT PD were never indicated. 

 In the overall it is clear that the SRMT is bearing all the costs of providing law 

enforcement services on the SRMIR irrespective of 25 USC § 232.  This currently 

consists of a 24 member police department, which consists of 23 ‘uniformed’ personnel. 

In recent times the SRMT PD has begun the process of developing its own investigative 

                                                 
86 The Title 21 program is not without its own critics, which is best summarized by the expression: "The 

purse & the sword ought never get into the same hands…” George Mason, 1787. 
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department.  Which has allowed the SRMT PD to undertake work in other areas such as 

domestic violence, child abuse, drug offenses, and gun issues.  Another unique aspect has 

been the creation of a ‘marine/ boat’ unit to patrol the waterways in and around the 

SRMIR.  Although figures could not be readily obtained, it is estimated that the costs to 

the SRMT is in excess of $ 2.5 million dollars annually.87  Like any government, the 

money expended on these efforts takes resources away from other efforts (housing, 

treatment, healthcare, etc.).     

 

 On a positive note, the SRMT PD provides the SRMIR with 24/7 police services.  

With this 24/7 availability there are over 3,500 incidents which are called into the SRMT 

PD annually!! Furthermore, there is little doubt that the preference on the SRMIR is for 

their own Police Service when one compares the number of calls received by the SRMT 

PD with the neighboring 9-1-1 service.  Although the SRMIR is covered by 9-1-1 

service, which is provided by a Franklin County emergency services dispatcher, there has 

only been on average FOUR (4) calls annually to the 9-1-1 service from the SRMIR!!!  

The other 99.9% of incidents are received by the SRMT PD via their telephone service!!  

This is very similar to the comments and responses made in the PL 280 Study where 

Tribal Nation members in that study had a preference for their own police services.  The 

foregoing communication numbers for the SRMIR clearly confirm that this is the case on 

the SRMIR as well. 

 

 Overall it is clear that in spite of 25 USC § 232 the SRMT finds itself providing 

law enforcement services on the SRMIR and they are receiving no technical or financial 

assistance from New York or the Federal government in so doing.  The SRMT provision 

of law enforcement services clearly appears to be the preference of SRMIR members and 

residents as well.  There are still other issues that must be resolved and/or addressed that 

effect the criminal justice system on the SRMIR.  The first of these is to recognize that 

the SRMT PD is primarily utilizing, and enforcing, New York penal, criminal procedure, 

and V&T law.  This has caused some ‘community’ issues during the preparation of this 

assessment and it also appears to be contrary to the 1991 survey that was completed with 

respect to law enforcement on the SRMIR.88 Requiring the State certification of the 

SRMT PD without any other SRMT training and requirements should also be addressed.  

 

 Although getting law enforcement ‘on the ground’ and operational is a very 

important concern, it is not the only concern we shall have with respect to the criminal 

justice system on the SRMIR.  In any criminal justice system one must consider what 

charges are made against an individual, and what ‘systematically’ happens after those 

charges are made. 

 

 

 

                                                 
87 See,  attachments hereto. 
88 See,  survey cited at FN   
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From Rez to Court under 25 USC § 232 
 

 In New York the legislative mechanisms defines the Criminal Justice structure 

that is in place.  This is comprised primarily of a statewide penal law that defines the 

various offenses that can be charged.89 Again, enforcement of that law in New York is 

left to a locally created police agencies or the statewide NYSP.  When a charge is 

selected, the level of that offense is also provided in the NY penal law.  The criminal 

offense levels in NY are, from least severe to most severe:  violation/ misdemeanor/ 

felony.90  The New York Vehicle and Traffic Law (hereinafter VTL) is very similar in 

this regard when a VTL charge can result in incarceration.91  The definition provided in 

the NY Penal Law and NY VTL, by setting the level of the charge, also plays a crucial 

role in where the charge is going to be ‘heard’.  Meaning, which Court within the NY 

criminal justice system is going to have jurisdiction over the offense, as this will also 

determine which court is vested with sentencing authority.     

 

 In New York, those NY Penal & VTL charges which are felonies are going to be 

heard in a NY County Court.  This is a County level court which has criminal jurisdiction 

over all felonies charged in that County.  The ONLY mechanism in which to bring felony 

charges into a New York County Court is by indictment.  Those charges under the NY 

Penal & VTL laws which are misdemeanor or violations, are going to be heard/brought in 

a local Town, Village Justice Court, or City Court.92  This can be done by a written 

accusatory instrument.   Therefore, the first determination is the type of offense and what 

level it is based upon the definitions ascribed to it under the NY Penal Law and/or VTL.  

This, along with the location of the crime, will determine which Court ‘has jurisdiction’. 

 

 In addition, as most criminal practitioners know, the definitions contained in any 

penal law are the formal embodiment of the policy choices made by the sovereign that 

ratified the respective penal code.  Therefore, what may constitute a misdemeanor 

violation of marijuana possession may be different among many different jurisdictions.  

What 25 USC §232 results in is the interesting occurrence where there is no Tribal 

Nation policy choice in the penal law being enforced on the SRMIR.  In fact, the current 

penal law being enforced on the SRMIR is solely New York’s policy decisions.  This 

then raises other issues such as:  The 1991 survey conducted by the SRMT where 

members and residents identified a preference for a mix of Tribal and State law, without 

identifying which ones!  Therefore, whose policy choices are actually being enforced on 

the SRMIR?  Next, criminal case law involving the SRMIR identifies that the jurisdiction 

on the SRMIR is “concurrent” between the State and the SRMT.  If the only penal law 

being enforced is that embodied in the NY Penal law then there is not much ‘concurring’ 

                                                 
89 Other laws can provide for local ordinances to define certain offenses, otherwise it is the State Penal Law 

that is applied. 
90 More specifically violation, B misdemeanor, A Misdemeanor, E/D/C/B/A/A-1 Felony 
91 E.g. Driving While Intoxicated, Aggravated Unlicensed operation, etc.  Note these are sometimes called 

in NY as ‘unclassified’ misdemeanors or felonies.   
92 New York, like many states, has certain nuances to moving cases up or down, and between an indictment 

of all felony offenses while still ‘charging’ a misdemeanor offenses, but the bulk of the work still lies in the 

lower tiers; the misdemeanor and violation level offenses. 
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going on.  This does not simply end with the penal law, as New York also has a criminal 

procedure law, which in conjunction with the penal law controls the sentencing options 

available to the court when a person is convicted of a crime.               

 

 Sentencing in New York (under both Penal & VTL Law) is set by the law 

defining the offense, and by some general provisions provided for in the New York 

Criminal Procedure Law.  As a general guideline, local courts (Town/Village/City) can 

set a term of incarceration of 1 year or less and only have sentencing authority on 

violations and misdemeanors.  Whereby, the person is going to be ‘doing their time’ at 

the local county jail as County jails in New York are generally limited to incarcerations 

of one (1) year or less.  In New York, County level criminal court (called County Court!) 

can apply just about the whole latitude anyone can imagine with respect to sentencing 

and can sentence on all criminal level offenses.  The key factor at the County Court level 

though, is that if incarceration is going to be ordered, then confinement in the local 

County Jail is limited to one (1) year or less.  Anything over one (1) year is sent to the 

New York State operated Prison System.93  Therefore, all New York Prison inmates are 

from a County Level Court as Town and Village Justice Court Magistrates have no 

authority to sentence anyone to incarceration within the New York State operated prison 

system.  In simplest terms, confinement orders from New York Towns and Villages are 

limited to County jail and are for one year or less, and confinements ordered by County 

Courts are dependent upon the length of sentence with less then 1 year sentences at the 

local level, and anything over 1 year sent to the State prison system.   

 

 Although incarceration is one sentencing option, New York also has other ‘layers’ 

of sentencing options in the criminal justice system.  These generally are:  periods of 

probation following a conviction with no incarceration (often called ‘straight probation’ 

in NY), periods of incarceration followed by a period of probation (often called ‘splits’ / 

‘split sentence’ in New York), conditional discharges which are conditions placed after a 

conviction by the Court (often called a ‘CD’ in New York).  These are usually attenuated 

with no incarceration.  Supervision following State Prison incarceration is Parole in New 

York.  This would indicate the person has a felony conviction and incarceration for more 

than a year was ordered at sentencing.  Finally, the rarest of these ‘common’ sentencing 

options in New York is an adjournment in contemplation of dismissal.  This is a time 

period following initial arraignment whereby if the person stays arrest free and abides by 

certain conditions, then the matter will be dismissed (these are often called ‘ACD’s’ in 

New York).   

 

 The New York Penal Law and Criminal procedure Law do contain certain 

sentence guidelines with respect to each of these sentencing options.  Under these New 

York guidelines there is wide variance when it comes to Felonies.  In New York felonies 

are classified from the lowest being ‘Class E’ felonies to the highest being ‘Class A-1’ 

felonies.  Incarceration for convictions can vary from no mandatory incarceration to 

mandatory incarceration for 25 years to life (A-1).  Again, the NY penal/criminal 

procedure law definitions would provide such sentencing.   

                                                 
93 This is under the state level umbrella agency of NY Department of Corrections (NY DOCS) 
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 Misdemeanors under the New York Penal Law have more rigid standards with 

respect to maximum incarceration periods for misdemeanors.  Class A misdemeanors 

(irrespective of individual definition) will have a maximum of 1year incarceration and a 

maximum probation period of 3 years.  For a Class B misdemeanor the maximum 

incarceration period is 3 months and the maximum probation period is 1 year.  A 

conditional discharge is permissible for both Class A and B Misdemeanors but can only 

be for 1 year in duration.               

 

 In addition to any period of incarceration, fines and fees are also placed upon the 

top of any conviction.  The fines and fees laid at this level vary in what is reported.  As 

indicated, those fines and fees collected by New York Town and Village Courts are 

remitted to the State (these are the violations/misdemeanors with no more then 1 year of 

incarceration).  These ‘remitted’ fines and fees are actually forwarded to the Justice Court 

Fund which is administered by the NYS Comptrollers Office.  Meanwhile, the fines and 

fees that may be collected by the County Courts are remitted to the NY Office of Court 

Administration and are considered ‘revenue’ to the State Court system.  Furthermore, 

failure to pay fines, fees, and surcharges in New York can result in incarceration.  

 

 In the foregoing it is hoped that the reader understands that there is minimal actual 

‘State Level’ involvement.  Generally this ‘State level’ involvement is limited to passage 

of the laws that are at issue (Penal and Criminal Procedure Law).  In the absence of a 

local law enforcement service, the NYSP is involved.  The last vestige of any actual 

‘State’ role is in the operation and maintenance of the State prison system (felonies only).  

Otherwise, the New York criminal justice system is in large part localized.  This would 

be the local court (Town/ Village/ City/ County), local prosecutor (County District 

Attorney), local public Defender (In NY these are usually located in the County Seat of 

government and are appointed positions) finally, and more often then not, incarceration 

and supervision services are going to be localized at the County level (county jail and/or 

county probation).   

 

 In regards to the local nature of the New York criminal justice system, it is 

somewhat ironic that although 25 USC § 232 talks of giving New York State criminal 

jurisdiction, what in fact 25 USC § 232 did was give NY localities criminal jurisdiction 

over the Tribal Nations!!  Some readers could allude to the fact that Congress may have 

known this when passing 25 USC § 232.  Yet any review of the legislative record behind 

25 USC § 232 discloses very little.94  Furthermore, if 25 USC § 232 results in NY 

localities now having criminal jurisdiction in Indian Country, where is the ‘concurrent’ 

jurisdiction that is alluded to in contemporary case-law?  Or better yet, where is the 

concurrent support? 

 

 In addition to the ‘local nature’ of the New York State criminal justice system, it 

is clear that only New York’s policy prerogatives and choices are being enforced.  This is 

due to the fact that it is ONLY New York’s penal law that is being enforced.  Currently, 

                                                 
94 The Federal legislative record is scant with respect to 25 USC § 232, particularly in comparison to the 

NY legislative record left by their Indian Committee, which does not appear to be even mentioned in the 

Federal Records.    
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there is very little room left for SRMT prerogatives and policy choices.  This is then 

compounded by a couple of other factors.  First, in addition to the ‘local nature’ of the 

State criminal justice system, many of the key positions/stakeholders are State elected 

positions.  For instance, the Town Judge, County Judge, County District Attorney are all 

elected positions.  Next, the heads of the County Public Defenders Office and the County 

Probation Departments are appointed by the County legislature who themselves are 

elected positions.95  The involvement of any SRMIR residents or members in these 

selection processes is virtually non-existent.96  Second, as indicated in the historical 

section of this assessment, one of the underlying beliefs of SRMIR residents and 

members is the Two Row Wampum.  Thus, a great majority of SRMIR residents and 

members do NOT participate in ANY local (Town/County/State) elections.  This is 

confirmed by some recent election results.  As the SRMIR has a State/Federal polling 

station at the local volunteer fire department, in 2007 the County Court Judge received 10 

total votes, and the District Attorney received 54 votes in his most recent election.  The 

total number of votes cast in the 2013 Tribal election was nearly 950 votes.  If this were 

not difficult enough, this skewing away from the SRMIR is magnified even more when 

considering the selection of juries.  Something we will discuss later.             

      

         In the following sections we will look in greater detail at some of these ‘local’ parts 

of the New York Criminal justice system. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
95 Counties in New York have a choice on their governance model.  For Franklin and St. Lawrence (which 

the SRMIR has the most contact with) they have chosen to have as the executive a County Legislative 

Board whom appoints a County Executive.     
96 In a 2007 election involving the County Court Judge, a polling station located at the on-reservation 

volunteer fire department recorded 14 total votes cast! 
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New York’s Local Courts under 25 USC § 232 
 

 In September of 2006 the NY Times began running a series of articles with 

respect to the Town & Village Justice court system in New York State.97  The articles 

painted the Town and Village Courts that serve New York in less then a favorable light, 

but also pointed out some startling realities of the present system.  First and foremost is 

that Town and Village Magistrates98 are not required to be lawyers, that at the time of the 

report the Magistrates are only required to attend 1 week of training and receive a 12 hour 

refresher course every year.  The next startling reality is that there is no real or 

meaningful oversight by the New York Court system.99  As the articles point out, and as 

the reader of this assessment can now recall, this is the existing reality even in light of the 

fact that these ‘local’ Magistrates have the authority to incarcerate someone for up to one 

year on a single misdemeanor criminal conviction, and for multiple years on consecutive 

sentencing option for misdemeanor convictions.   

 

 These NY Times articles joined a 100 year history in New York calling for reform 

of the Town and Village Justice Court system.   In light of these articles, and by 

November of 2006, the NY Office of Court Administration (hereinafter NY OCA) 

released its own report with respect to the Town and Village Justice Court system.100  

Any reader would assume that the State Court System could simply mandate changes at 

the Town and Village level, but as the OCA report indicates that currently is not possible.     

 

 The 2006 OCA report brought to light the unique nature of the current Town and 

Village Justice Court system in New York.  OCA noted with respect to the history of the 

Town Courts:  “Justice Courts are successor institutions to tribunals that have existed in 

New York nearly continuously since permanent European settlement began in the early 

17th Century.”  From the Revolutionary War period until today there has been very little 

change in the N.Y. Justice Court system.101  Therefore, as the OCA report summarized:   

 

 “Over this time the Legislature [NY] provided that each locality could establish 

 its own local court and select justices, and continued each court’s historical 

                                                 
97 See,  NY Times of September 25, 26, and 27th of 2006.  “In Tiny Courts of N.Y., Abuses of Law and 

Power”, “Small Town Justice, With Trial and Error”, “How a Reviled Court System Has Outlasted Critics” 

respectively.   
98 Also described as Justice[s] of the Peace, or Town and Village Justice 
99 See,  NY Times articles 
100 See,  NYS Unified Court System Action Plan for Justice Courts. Nov. 2006.  NY-OCA is the actual 

administrative arm of the NY Court system.  Their authority is more direct as it relates to superior courts in 

the state (County Level, Appellate, Court of Appeals) and is significantly less with regards to Town and 

Village Courts.    
101 New York’s state Constitutional Conventions of 1777 and 1821 left the Courts in tact, 1846 was the first 

NY Constitutional provision carrying courts under a separate Article but leaving Town and Village Courts 

in tact.  The same continued through the NY Constitutional conventions of 1894 and 1925.  Wholesale 

change occurred to NY Courts following the 1962 NYS Constitutional Convention, but again Town and 

Village Courts were left in tact.    
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 jurisdiction to arraign all crimes, try non-felony offenses and preside over limited 

 classes of civil trials.”102 

 

Therefore what is left has been described by OCA as: 

 

 “Given the breadth and importance of these judicial roles, the Constitution 

 [NY] includes the Justice Courts as full members of the Unified Court System, 

 and therefore subject to the plenary constitutional authority of the Chief Judge, 

 Court of Appeals and the Chief Administrative Judge.  In practice, however, 

 State law makes Justice Courts administratively distinct from the rest of the 

 Judiciary by vesting many basic tools of court governance not in the state 

 judiciary, but in local governments themselves.  By legislative mandate, Justice 

 Courts are creatures of their sponsoring localities, funded and operated by the 

 localities rather than by the State.  This critical distinction renders Justice Courts-

 both individually and as a system- functionally independent from the Judiciary 

 and its  central management of the New York courts, and makes Justice Court 

 policy  uniquely challenging in two key respects that any candid assessment and 

 effective reform program must acknowledge.  First, the operational 

 independence of each Justice Court conveys on 1,277 separate tribunals and 

 their sponsoring localities wide latitude to promulgate and implement their own 

 policies in nearly every area of court operations, thus often frustrating the 

 standardization, supervision and enforcement of statewide policies that the 

 Constitution authorizes the State Judiciary to establish for the courts.  Second, the 

 Justice Courts’ collective operational independence from the State Judiciary 

 has made impracticable many tools of efficient court administration that OCA 

 routinely uses in State-paid courts (e.g. central procurement, uniform personnel 

 policies, uniform procedures,  technological integration).  The consequence is that 

 Justice  Courts are unique hybrid institutions of State and local governance whose 

 effective management poses unique challenges in New York’s public sector.”103 

 

 Again, it is clear that this is one of those issues that was not considered when the 

criminal jurisdiction transfer legislation (25 USC § 232) was being pursued:  Should the 

Tribal Nations, like New York Towns and Villages, also be afforded the opportunity to 

create their own Justice Courts?  How about the related question of:  If 25 USC § 232 

provides that NY State has criminal jurisdiction, how did the local Town Justice Court 

end up with criminal jurisdiction?  Particularly, a criminal court system that is 

“functionally independent from the [NYS] Judiciary and its central management of the 

New York courts.”104  Therefore, although 25 USC § 232 provides that the State of New 

York has criminal jurisdiction, the practical reality for all SRMIR residents and members, 

as well as the hundreds of SRMIR members who are involved in the system, is that the 

Local Town Justice Court (which are ‘legal creatures’ of the Town) actually has criminal 

jurisdiction over them, irrespective of what 25 USC § 232 provides, and these tribunals 

are ‘independent’ of the State Court system.   

                                                 
102 See,  2006 OCA report at p. 13 
103 See,  2006 OCA report at p. 9, My empahsis, and footnotes ommitted. 
104 See,  above 
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 As indicated though, the current approach clearly evidences a legislative 

segregation, permitting New York Towns and Villages certain powers (CAN create a 

justice court), while at the same time prohibiting or denying the same opportunity to 

Tribal Nations (CANNOT create a justice court). 

       

 Next, both the NY Times Report and NY OCA report acknowledge that there are 

relatively minimum requirements needed to occupy the position of Local Magistrate for a 

NY Town or Village Court.  It must be noted that local magistrate authority includes the 

arraignment of all criminal charges, to try lesser offenses, set bail, and sentence to jail.  

The minimal requirements for office was described by the Franklin County District 

Attorney as such:   

 

 “The reality is, you basically have to have no qualifications other than be a voter 

 to put someone in jail, and that’s a very alarming situation,” Mr. Champagne said.  

 ‘To throw a layperson-some of whom don’t have a high school degree- in that 

 position is just a recipe for disaster.”105              

 

 Next, one must also become aware that the NY local Magistrates sitting in these 

Courts are elected officials.  In fact, many of them have to align themselves with certain 

political parties, and this was described in the NY Times article that: 

  

 “..., the power of the justices, who are often important players in local politics, 

 wired into the same party mechanisms that produce the state’s lawmakers, judges, 

 and governors.”106  

 

There is another interesting phenomenon that occurs in rural localities.  In addition to low 

voter turnout, is the fact that very often there is a limited number of candidates.  Which 

very often results with the sitting Magistrate as the only candidate!  Again from the NY 

Times reports: 

 

 “Nobody was jumping out of the woodwork wanting this job’ said Justice Gori, 

 who raised his hand for the position in 1997 after the sitting justice announced his 

 retirement.  With no opposition, he won the endorsement of the Republicans and 

 then the Democrats in Duane.  The Republican chairwoman, Pamela LeMieux, 

 said he impressed party leaders as responsible and ‘very strict’”.107    

 

 But, being tied into the local political apparatus can have a chilling effect should 

there be occasion on ‘reporting Magistrates’108 for discipline.  This can affect the layman, 

lawyer, and even the Franklin County District Attorney noted:   

                                                 
105 See,  NY Times article of September 26, 2006 
106 See,  NY Times article of September 27, 2006, describing how NY local court reform has been thwarted 

and stopped over the years. 
107 See,  NY Times of Sept. 26, 2006 
108 For a listing of the concerns raised see NY Times articles, and note complaint made by a SRMIR 

member. 
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 ‘We’re not going to get into a confrontation with a judge we may have to go in 

 front of next week on a very serious preliminary hearing in a murder case,”109 

 

If it has this potential effect on the District Attorney, one can only ponder what effect it 

has had on Native Americans for the last 62 years.  Both reports clearly acknowledge that 

this is, and continues to be, the current situation.  This is for all local justice courts in 

New York, including those that serve not only the SRMIR but also other Tribal Nations 

located in New York State. It must be noted that even in light of the foregoing, one of the 

most interesting ‘judicial’ efforts between the SRMIR and the Town of Bombay emerged 

from this legal setting.110 

 

 Next, and as we have indicated, the SRMT PD is ‘certified’ in enforcing NY laws, 

and the primary laws being enforced by the SRMT PD are the NY Penal Law and the NY 

V&T Law.  These SRMT PD law enforcement actions are sent to the Town of Bombay 

Justice Court.  Therefore, what transpires is that a SRMIR member or resident is arrested 

by the SRMT PD and that SRMIR member is sent to a NY Town Court to have New 

York law applied to them.  There, the locally elected magistrate has the power to arraign 

the SRMIR member/resident on all criminal charges, to ‘try’ them, set their bail, and to 

potentially sentence them to jail.111  This leads to the rather odd result whereby a New 

York Town with less then 1400 people (Bombay), via their Justice Court and the person 

elected as local Magistrate, is exercising criminal jurisdiction over a federally recognized 

Indian Reservation that has close to 6,000 residents!!!112  Therefore, although 25 USC § 

232 talks of giving New York criminal jurisdiction, it has essentially given a bulk of that 

jurisdiction to an elected layman who is not required to be a lawyer or even a high school 

graduate for that matter.  This oddity is further magnified when one considers bail and 

jury matters which we will discuss later.          

  

 As we have discussed, a bulk of the ‘criminal justice’ work in New York lies at 

the local Town, Village, and City court levels.113  In fact, it is from the fines and fees 

collected at this level that the reader can gauge how much ‘work’ is being conducted at 

this level.  And the Town of Bombay Court is where a bulk of this work from the SRMIR 

is occurring.     

 

 First we must understand that the amount of fines and fees distributed to New 

York Town and Village Courts is based in large part upon what they collect.  There is no 

equal distribution as the fines and fees (surcharges) are based upon the specific charge[s] 

which that court properly has jurisdiction over.  Therefore, the local court with more 

                                                 
109 See,  NY Times of Sept. 26,2006 
110 This will be the collaborative Healing to Wellness/Drug Court between the T/Bombay, Franklin County 

District Attorney, and the SRMT Tribal Court which will be discussed in its own section.  
111 Again the powers of the NY Local courts include arraignment of all crimes, trials of less then felony 

offences, bail setting, bail, issuance of orders of protection, and some civil jurisdiction.    
112 This has been described by some SRMIR residents as ‘American Apartheid’ 
113 According to the NY State Comptrollers Office there are 1,246 village and town courts, and in 2009 

they adjudicated over two million cases.113 In addition, during 2009 these local courts collected $ 246.3 

million dollars in fines and other charges, of which $115.7 million was distributed to the State, $ 10.7 

million to the Counties, and $ 119.9 million was distributed to the Towns and Villages. 
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charges will get more money.  Thus, one does not have to be a law practitioner of 

substantial experience to realize that the bulk of criminal justice work in New York is 

‘handled’ at the lowest end of the spectrum.  Another interesting twist to the fines and 

fees (which affects both Native and non-native alike), is that in New York, whenever the 

State is facing lean budgetary times, fines, fees, and surcharges are increased.  The bulk 

of which usually lands upon the people with the least amount of means to pay it.114       

 

 With the bulk of criminal charges being at the local level, and by handling a bulk 

of the work, the Town and Village Courts will also collect and remit a bulk of the fines 

and fees.  Therefore, this ‘work’ has a discernable dollar value which can roughly show 

how much ‘work’ is going on.  The Town of Bombay Court (which effectively has 

criminal jurisdiction over the SRMIR) in 2011 collected some $ 84,598 in fines and fees 

through the Bombay Town Court.  Of this the Town of Bombay retained $31,032, 

Franklin County retained $11,910, and ‘the State’ retained $ 41,655!!115  This again, is in 

a Township with an estimated 1400 people (according to US Census figures)!!!!  The 

amount retained by the SRMT: $ 00.00.  It should also be noted that the dollars remitted 

vary widely in amount per charge.  For instance they could represent the estimated $10 

from a speeding charge, to the $175 surcharge and $350 fine associated with a 

Misdemeanor Driving While Intoxicated charge.  This hopefully puts the size of the issue 

into perspective. 

 

 The 2011 amount of $ 84,598 is actually within the mid-range of the past ten 

years when comparing what the Town of Bombay Court has collected and remitted since 

2002.  These include a low of $ 66, 274.15 in 2009, and the highest reported remittance 

during that period was $147, 698.57 in 2004.116  During this period the Town of Bombay 

Court was never ranked below 7th for townships in Franklin County and twice they 

reached a second place ranking.  This is out of the 21 Towns ranked in Franklin County, 

and a Town with a reported population of 1400!  The foregoing shows that the ‘numbers’ 

generated within the Town of Bombay Court in all likelihood originate from the SRMIR, 

of which the Town Court and the State are collecting a substantial portion of the fines and 

fees collected.  Although the information here clearly indicates what is going one, the 

NYS Comptroller report states that: 

 

 “Cities, towns within the western Suffolk District Court, and Native American 

 Reservations are not in the Justice Court Fund system;...”117         

 

 Inquiries made by the SRMT Court to the New York Office of Court 

Administration, which again has some administrative responsibility over the local Town 

                                                 
114 Like other state who engage in such activities, it is either justifiable as ‘they’ deserve it, or ‘better them 

than me’.  Until of course someone gets a speeding ticket. 
115 See,  NYS Comptroller Justice Court Fund Report for 2011 
116 Again these can be obtained from the NYS Comptroller website Justice Court Ranking Reports.  For the 

Town of Bombay these are:  (2002-$68,504), (2003- $ 69,738), (2004- $ 147,698.57), (2005- $ 127, 

368.10), (2006- $124, 468.70), (2007- $ 102,710.37), (2008- $ 69, 153.65), (2009- $ 66, 274.16), (2010- $ 

85, 257.40), (2011- $ 84, 598.85).      
117 See,  NYS Comptroller Justice Court Fund Report for 2011 at page 4 on Justice Court Caseload, and 

page 10 on Share of Revenue Retained by Town or Village, 2009 
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and Village Courts, indicate that during 2011 there was an estimated 464 cases involving 

Native Americans processed in the Town of Bombay Court.118  This number is generally 

supported by SRMT PD arrest data.  That data indicates that by the end of 2011 the 

SRMT PD had made 283 arrests, and of this amount 202 were Native American, 78 were 

“white” and 3 were “black”.  It should be noted that generally a Vehicle and Traffic 

Violation will not be considered an arrest.  In an October 2012 report, the Franklin 

County District Attorney’s Office noted that 670 criminal cases were pending in the 

Town of Bombay, with close to 90% of this caseload being Native Americans from the 

SRMIR. 

 

 Physical observation of the Town of Bombay Court reveals many interesting 

contrasts.  The Town of Bombay has two elected magistrates serving as Town Judges.  

Both of the current Town Judges are Town of Bombay residents which is required under 

existing NY Statutes.  In an interesting twist the SRMIR is not considered part of the 

Township, so it would be difficult to determine if a SRMIR resident/member would be 

eligible to run for the office of Local Magistrate for the Town Of Bombay Court.119 

 

 The two elected Town Judges are paid by the Town of Bombay at an estimated $ 

7,500 per year to serve.  The Town currently contracts with a person to act as ‘clerk’ for 

the Court when Town Court is in session and when work may require additional hours.  It 

is not a full time Court, wherein the Town of Bombay Court is only in session on 

Tuesday evenings.  Although technically scheduled to begin at 6PM, the work load 

associated with this Court has pushed the actual start time to 4PM.  The facility that 

houses the Bombay Town Court and other Town offices is brand new and was made 

possible via a gaming compact between the SRMT and the State of New York.  Prior to 

the completion of the current facility, Town Court was conducted in ‘extra’ office space 

attached to the Town Garage.  Without a full time Court, it is not uncommon for law 

enforcement agencies having to contact Town judges at their homes in the evening or on 

weekends to obtain warrants or complete arraignments.  This can cause scheduling issues 

whereby one current Town Judge is still employed on a full time basis, while others have 

been recent retirees.   

 

 Each Judge elect is required to complete a course offered by the NY OCA prior to 

commencing office.  There is no requirement that the Judge has to be a lawyer or legally 

trained before accepting their role on the bench, and passing the OCA course may not 

even be required.  In prior years the Town of Bombay has elected a person who 

                                                 
118 Estimate is used because according to the response there is no ‘formal’ identification or tracking of 

Native Americans.  The numbers were developed by taking a two month sample and applying it across the 

year. 
119 For this there is an ‘unreported decision’ of a NY State Supreme Court which held that “This Court can 

make only one finding, that the creation and perpetuation of the Indian Reservation as a political entity sets 

it apart from the political classification of state subdivisions.”.  This decision centered upon ‘dumping fees’ 

at a landfill operated by the Town of Bombay.  Newspaper accounts of the case can be found in the June 

25, 1985 Fort Covington Sun, and the decision was rendered by acting NY Supreme Court Judge Gene L. 

Catena.  This same ‘approach’ is applied to New York Social Service Districts which mirror the County 

boundaries, and Indian Reservations and School Indian Population are exempted out from the Social 

Services District.  See New York Social Services Law § 154. 



 

Page 45 of 139 

 

completed the training then refused to accept the position! This left the Court 

shorthanded for an extended period and substantially added to the workload of the 

remaining judge.  These Town Judges themselves have seen their responsibilities grow 

particularly in light of financial issues involved.  This includes more and more 

requirements for the accounting of bail money, fine money, receipts, and banking 

accounts and records.   

 

 A typical ‘Tuesday Session’ for the Town of Bombay Court begins around 4-4:15 

PM with the arrival of some people and soon thereafter attorneys with clients scheduled 

for that night.  During sessions conducted on the last 2 Tuesdays of the month, an 

Assistant District Attorney may also appear.  On these nights it would therefore not be 

uncommon to see attorneys from the Public Defenders office be present, and if there is 

any inmates at the Franklin County Jail, they will usually arrive around 5 PM.  These 

‘court patrons’ are easily distinguishable by the orange jumpsuits assigned to them.  The 

peak time appears to be in and around 6PM at which time there is in and around 5-8 

Criminal Defense Attorneys, 1-2 Public defenders, about 5 inmates, the sitting Magistrate 

for that night, the contracted clerk in an adjoining office, and around 10- 40 people 

waiting for their case to ‘be called’.  Although not a court of record120 the Court now has 

a lap-top provided by NY OCA with a recording device.  Once in session it becomes 

clear that just about the only role a SRMIR resident or member has is to wait for their 

case to be called.  This has been only broken by the appearance of a couple of SRMIR 

members who are lawyers doing criminal defense work, and by the more recent 

appearance of SRMT PD members.   

 

 The most common outcomes during these court nights are:  Adjournments so that 

the accused can obtain legal Counsel, entering of guilty pleas and the setting of fines/ 

fees/ surcharges, or adjournments to order pre-sentence investigations by the Franklin 

County Probation Department so that sentencing can be completed.  Trials are the rare 

exception, and with a population of just 1400, jury pools could be problematic.121  Other 

infrequent proceedings include preliminary hearings which are hearings to determine if a 

person should be held for grand jury action (felony), and probation violation hearings 

which are conducted in the court that sentenced the person to probation.   

 

 In short summary, the SRMIR is not ‘enabled’ like other NY Towns to establish a 

Town Court to handle petty crimes, complete arraignments, sentence to jail, or set fines.  

In fact some NY case-law and statutes clearly evidence that the Indian Reservations are 

not part of a New York Township.  Next, although 25 USC § 232 provides “That the 

State of New York shall have jurisdiction over offenses committed by or against Indians 

on an Indian reservations...”, the practical reality is that the Town of Bombay Justice 

Court is in fact exercising this criminal jurisdiction.  Or in more particular, the local 

Town of Bombay resident who may or may not be a lawyer is exercising criminal 

jurisdiction over the SRMIR.  That the Town of Bombay, the State of New York, and 

                                                 
120 No NY Town and Village Court is required to be a court of record under state law. 
121 NY Towns and Villages by law can ‘draw’ from other towns and villages but this clearly would add to 

the cost.  As we will discuss later, participation by SRMIR residents and members in jury pools/selection is 

notoriously low. 
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County of Franklin are reaping any fines and fees collected from the current system while 

the SRMT receives nothing.  This irony is only compounded by the fact that the primary 

laws being enforced by the SRMT PD are the New York Penal law and the New York 

V&T law, which in essence, feeds the system to keep going.    Meanwhile, the members 

and residents of the SRMIR are subjected to all of the foregoing, irrespective if that is 

what they envision as a criminal justice system to serve the SRMIR.  In fact, the low 

turnout at elections by SRMIR residents and members for stakeholders in the current 

system (54 for District Attorney, 10 for County Judge, and 950 for Tribal Court Judge) 

clearly evidence the fact that SRMIR members and residents are ‘deciding with their 

feet’.  Yet, the most surprising aspect to some SRMIR residents/members is to still 

encounter State and Federal officials who presume that no-one on the SRMIR is aware of 

what is transpiring. 

 

 Clearly one of the key stakeholders in the current criminal justice system on the 

SRMIR is the prosecutors in that system.  We will look at those next. 
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Prosecutors under 25 USC § 232 
 

 We must first begin by looking at the entire SRMIR.  This includes both of the 

alleged ‘northern/Canadian’ portion and the ‘southern/American’ portion.122  Clearly on 

the SRMIR there are multiple stakeholders filling this position, and each must be 

considered when talking about the Criminal Justice system on the SRMIR.  These 

positions are currently the Franklin County District Attorney, US Attorney General’s 

Office for the Northern District of New York, Dominion of Canada Crown Attorney for 

the Province of Ontario, the Dominion of Canada Crown Attorney for the Province of 

Quebec, and to a lesser extent is the St. Lawrence County District Attorney.   

 

 For this assessment we will look at what is essentially the primary prosecutor 

dealing with the so-called ‘American’ portion of the SRMIR; The Franklin County 

District Attorney’s Office.   

 

 A general description of a New York County District Attorney’s office recognizes 

that they serve as the top prosecutors and chief law enforcement officers in their counties, 

investigating and prosecuting violations of state law. This then is a unique twist to be 

mindful of with respect to the SRMIR, is that the State passes the penal law and criminal 

procedure law, BUT, enforcement and prosecution is generally left at the local level.  

Therefore, although 25 USC § 232 talks of a transfer of Federal Indian Country Criminal 

Jurisdiction to the State of New York, in reality this is placing the local county 

prosecutors into the criminal justice system on the SRMIR.  And with the bulk of the 

work at the local level, this puts the County District Attorney at the forefront of such 

activity.      

 

 Next, it is important to note that in New York State the County District Attorney 

office is established pursuant to the New York State Constitution.  Wherein, each County 

must have a District Attorney. See Generally NYS Const. Article XIII §13.  Originally, 

all criminal prosecutions were handled by the NY Attorney General.  The Attorney 

Generals office then assigned Attorneys to certain Districts, and hence the term District 

Attorney was borne.  Subsequently, these offices were subsumed by the creation of 

Counties within the State.   

 

 The District Attorney pursuant to law is responsible for conducting all 

prosecutions in the County. See generally NYS County Law § 700.  This clearly raises 

initial issues that are not squarely resolved:  Is an Indian Reservation ‘within the County’ 

as that term is used?  Historically, and based upon case-law, the answer is no.123  For why 

else did the State have to solicit the transfer of criminal jurisdiction from the Federal 

Government!  This though does not clearly answer that specific question, as the law 

simply permits the exercise of criminal jurisdiction by the State.       

                                                 
122 This is particularly true in light of the historic custom, treaty based [Jay Treaty], and federal recognized 

right [8 USC § 1359] of many SRMIR residents and members to freely cross and re-cross the border.    
123 In fact, the clear understanding in 1947 and 1949 was that the lands of the SRMIR were not part of the 

transfer.  See letter by DOI/BIA and exemption of Tribal Land Disputes. 
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 Next, the District Attorney may appoint Assistant District Attorneys and Special 

District Attorneys. See NYS County Law § 701, § 702  In another interesting twist, some 

District Attorney offices can be part time, but when there is a full time District Attorney, 

that position must be paid at the same rate as the County Judge.  See New York Judiciary 

Law § 183-a.  The local County can decide on the status (full time or part time) of the 

District Attorney.   

    

 For current discussions it is important to recognize that the District Attorney 

position in New York is also an elected position.  The term of office is for four (4) years.  

See NYS County Law § 400.  Clearly then there is a degree of politics (or politicking) 

that goes into the position of District Attorney.  By being subject to an election, the 

District Attorney holds a rather unique position in the criminal justice landscape.  

Although a ‘powerful’ position, it still subjects candidates for the position to choose a 

political party, potentially having to adhere to ‘party lines’ or ‘platforms’, having to raise 

money to run in an election, and to some extent, seek and obtain endorsements from 

clubs, unions, or other groups.   

 

 This facet of the position is not lost on the persons who are District Attorneys 

within New York State.  At any given time it is clearly a small and exclusive group as 

there is only 62 Counties within New York, therefore, there is only going to be 62 

District Attorneys at any given point.  As such, they also have their own ‘group’ which 

they can participate in and be identified with.  In New York this is the District Attorneys 

Association of the State of New York (DAASNY).  In attempting to reconcile the 

‘political’ elements of their office with the ‘normal’ ethical obligations of their office as a 

prosecuting attorney, DAASNY provides the following as their code of conduct for 

political activity: 

 

 “The office of District Attorney, under the Constitution and laws of New York 

 State, is an elected position.  District Attorneys must regularly submit their 

 record  of performance to the electorate.  The District Attorney is therefore 

 involved directly in the political process.  Thus, it is reasonable and proper for 

 District Attorneys and members of their staff’s to engage in activities that do not 

 compromise their office’s efficiency or integrity or interfere with the professional 

 responsibilities and duties of their offices.” 

 

Again though, the foregoing has to be coupled with the normal ‘day-to-day’ functions of 

the office of District Attorney.  As attorneys District Attorneys have certain ethical 

obligations that the legal profession demands compliance with.  In this regard the 

DAASNY has recently completed and issued Ethical Guidelines for Prosecutors.  The 

following was offered in the 2011 guidelines under the heading “The Right Thing”: 

 

 “Not every person who is suspected should be arrested, not every suspect who is 

 arrested should be prosecuted, not every case should be tried, and not every trial 

 should be won.  We have the freedom, and with it, the ethical duty not to bring a 

 case to trial unless we have diligently sought the truth and are convinced of the 

 defendant’s guilt.  Even then, none of us- not the police, the witness, the 
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 prosecutor, the judge, nor the juror- is omniscient or infallible.  Like all lawyers, 

 we have an ethical duty to zealously advocate for our client.  But unlike other 

 lawyers, the client we represent is the public, whose interests are not necessarily 

 served by winning every case.  A guilty verdict serves our client’s interest only if 

 the defendant is in fact guilty and has received due process.”124   

 

Therefore, it is clearly understood that there can be conflict between recognizing that the 

District Attorney is an elected position with some rather unique ethical obligations.  But, 

this does not answer another related issue:  Does the fact that the position is elected cause 

its own ethical concerns?  Clearly this debate can be echoed across the Country in nearly 

every state, or in particular, those states where the person who occupies the public 

prosecutorial role in government is elected.   

 

 For current purposes though, what happens when these ethical considerations get 

applied in or on an Indian Reservation/Indian Country/Tribal Nation?  The public that is 

talked about, does that include the members and residents of Indian Country?  What 

happens when the ‘County-Public’ interests conflicts with the ‘Indian Country-Public’ 

interests?  What if the Tribal Nation interests are counter to, or totally opposite from, the 

local County-public interests?  Finally, can any County District Attorney in New York 

say that they have submitted ‘their record’ to the Tribal Nation members and residents?   

 

 These considerations are more than just mere fleeting theoretical considerations as 

well.  Currently the SRMT finds itself in a ‘gaming compact’ dispute with the State of 

New York that has affected both St. Lawrence and Franklin Counties.  Meanwhile, 

tobacco products produced at a Federally licensed facility on the SRMIR have been 

seized by police authorities in St. Lawrence County.  Public pronouncements say that 

they are not related, while on the SRMIR members and residents view such 

pronouncement with well earned skepticism.  Is it appropriate that this issue is being 

litigated by the St. Lawrence County District Attorneys Office?  Which public is being 

served by such an action?  Similarly, in Oneida and Madison County a land claims issue 

with the Oneida Indian Nation has resulted in ‘localized’ groups that have formed and 

have voiced their displeasure with the Oneida Indian Nation on numerous issues.125  This 

opposition became most pronounced when the Oneida Indian Nation begin the process to 

place thousands of acres of land into ‘Federal trust.  Which ‘public’ are those respective 

District Attorneys going to serve?  The story is repeated for the Cayuga Indian Nation, 

who in addition to having a long standing land claims issue opened a Tribal Nation 

tobacco store.  This store was subsequently raided by local county officials (County 

Sheriff) and is in its own protracted litigation involving the District Attorney there.  Who 

is the District Attorney representing with regards to this issue?   

 

                                                 
124 See,  “The Right Thing” Ethical Guidelines for Prosecutors, 2011.  Produced by the Ethics and Best 

Practices Sub-Committees of the DAASNY Committee on the Fair and Ethical Administration of Justice, at 

page 1.   
125 This has included the licensing of an entity to sell alcoholic beverages, to the certifications to be 

maintained by the Oneida Indian nation police. 
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 A knee jerk reaction would be to advocate for the District Attorney to meet and 

consult with the Tribal Nations.  Is this reasonable?  Is it not reasonable to expect that this 

in itself could potentially have negative consequences for the District Attorney that this is 

being advocated upon?  Could there not be electorate backlash against the very District 

Attorney whom many presume is attempting to ‘do the right thing’?  Is any District 

Attorney willing to find out?   

 

 For the SRMIR there is about 14,000+ acres that lies ‘within’ Franklin County.  

Therefore, the 280 arrests made by the SRMT PD are prosecuted by the Franklin County 

District Attorney.  Also lost in this number though, are those instances when SRMT PD 

would have to contact the Franklin County District Attorney’s office to ‘discuss a case’.  

These cases are those when law enforcement may be asking for clarification of the law, to 

determine what charges should be made, or to provide input on a specific case.  

Discussions with the current District Attorney, Hon. Derek Champagne, indicate that the 

SRMIR accounts for about 30% of the workload for his office.  To address this workload 

the District Attorney’s office in recent years has added an additional Assistant District 

Attorney.  In addition to those cases which may be felony level offenses, the Assistant 

District Attorney tasked with handling matters from the SRMIR/SRMT PD also has to 

attend regularly the Bombay Town Court sessions.126 

 

 In October of 2012 the Franklin County District Attorney’s report to the Franklin 

County legislature that there was pending in the Town of Bombay Justice Court some 

670 criminal cases.  It is estimated that upwards of 90% of these cases involve SRMIR 

members or residents.  Furthermore, if SRMIR residents and members comprise 30% of 

the Franklin County District Attorney’s office workload, it must be recalled that the total 

population of Franklin County is about 50,000.  Next, in the last election which the 

Franklin County District Attorney had to face, the polling place on the SRMIR indicated 

he garnered 54 total votes.  Finally, the Franklin County District Attorney’s office 

receives de-minimus support from New York State.  In large part the office is funded by 

local County funds.  As indicated, no funds are generated from/on the SRMIR for the 

support of the District Attorney’s Office.   

 

 Historically speaking, it is clear that relations between the District Attorney’s 

Office and the SRMIR have varied from outright confrontational to cordial and 

collaborative.  Evidence of this can be gleaned from the episodes of 1979 which clearly 

shows the confrontational nature of the relationship, the 1925 letter from then DA Main 

to not prosecute a crime for lack of jurisdiction, to today’s efforts to maintain a Drug/ 

Healing to Wellness Court on the SRMIR.  As is evident, the nature of the relationship is 

dependent upon the person occupying not only the District Attorney’s Office but also the 

positions within the SRMT.    

 

 The temptation is to simply label the relevancy of the SRMIR/DA relationship as 

one involving race.  This clearly would be a misnomer as it would ignore the larger 

geopolitical factors at play.  Namely, that both Franklin County and the SRMT are legally 

recognized sovereigns.  As such, it is clear that their respective interests can not only be 

                                                 
126 This would be Tuesday evenings for the Town of Bombay.  
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contrary to one another, but they could very well lead to confrontation.  The most recent 

example of this has been an episode whereby certain SRMIR members took over a 

portion of land located in a land dispute area of the SRMIR.            

 

 So far, we have discussed: the jurisdiction transfer law; the criminal law applied 

on the SRMIR; as well as law enforcement and the prosecutor. Next, we will look at what 

should be normal constitutional rights. 
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SRMIR and the right to a Jury Trial: The Elusive 6th Amendment 
 

 

The Jury, which is the most energetic form of popular rule, is also the most effective 

means of teaching people how to rule.    

 

     Alexis D. Tocqueville, Democracy in America127 

 

The juror signed an affidavit claiming that during the deliberations the foreman told 

jurors that based on his experience in living near a reservation, “ when Indians get 

alcohol, they all get drunk,” and after they are drunk, they become violent.  When the 

complaining juror disagreed, another juror concurred with the foreman based on her 

own experience living near a reservation.  The juror further noted that some jurors noted 

the need to “send a message back to the reservation,” and another juror recounted how 

two law enforcement family members had “heard stories from them about what happens 

when people mess with police officers and get away with it.”   

 

     United States v. Benally,  

     10th Circ. Nov. 12, 2008 (No. 08-4009)128 

 

 One of the earliest grievances against the British Crown by the American 

Colonists was the denial of jury trials, which was described as being a ‘great and 

inestimable privilege’.129  Therefore, it is not surprising to see that following the 

Revolutionary War the ‘right to a jury trial’ is one of the few ‘rights’ in the U.S. 

Constitution that appears in both the main body of the Constitution ( Article III § 2 “The 

trial of all Crimes, except in cases of impeachment, shall be by Jury”), and in the Bill of 

Rights ( 6th Amendment’s right to a trial “by an impartial jury of the State and district 

wherein the crime shall have been committed.”).  Yet, the right to a jury trial has been 

qualified in different ways for different people.  These distinctions clearly had an effect 

on not only the person trying to invoke the ‘jury trial’ right, but also on the ability of 

persons to serve/sit on a jury.130 In an interesting twist in Indian Country, the ‘jury trial’ 

right was not intended to cover Indians.    

 

 The question of having a right to a jury trial in a criminal proceeding is generally 

accepted as only attaching to cases where the potential penalty includes incarceration in 

excess of 6 months.131  Otherwise the crime is deemed to be a ‘petty offense’ and no jury 

                                                 
127 Cited in “American Indians, Crime and the Law:  Five years of scholarship on criminal justice in Indian 

Country.” Arizona Legal Studies, Discussion Paper No. 08-26.  K. Washburn Oct. 2008 
128 The conviction in this case, even in light of the foregoing juror conduct, was upheld.   
129 See,  J.A. Domini, E. Sheridan: “Batson Challenges and the Jury Project:  Is New York ready to 

eliminate discrimination from criminal jury selection?”.  Journal of Civil Rights and Economic 

Development, Vol. 11., Issue 1, Fall 1995.    
130 See,  A.W. Alschuler A.G. Deiss: “A Brief History of the Criminal Jury in the United States”  The 

University of Chicago Law Review, Vol. 61 No. 3 (summer 1994), and R.P. Connolly “The Petty Offense 

Exception and the Right to a Jury Trial.” Fordham Law Review Volume 49, Issue 2, Article 4.   
131 See,  Connolly id., and Baldwin v. New York 399 U.S. 66 establishing the fairly ‘’bright line’ rule of 6 

months and applicable to both states (via 14th amendment) and federal criminal prosecutions. 



 

Page 53 of 139 

 

trial right attaches.  The question as to ‘who may sit on a jury’ is considerably broader 

and has gone through its own unique history, which began with only permitting  ‘white’ 

male property holders to ‘sit’ on juries. Eventually there was the inclusion of non-

propertied white males.  Then, African Americans and then Asian Americans, and finally 

Women were permitted to sit on juries. 

 

 In a unique facet of State/Federal jury history, most federal jury panel 

mechanisms mirrored those of the states they were located.  However, it would not be 

until the 20th Century that there would finally be a clear pronouncement that the 

discriminatory practice of prohibiting certain persons from serving on juries was deemed 

unconstitutional.132   

 

 Nonetheless, the ‘right to a jury trial’ as most criminal law practitioners are 

acutely aware of, is a conditioned right.  These conditions attach to invoking the right, the 

eligibility/selection of jurors to sit on a jury, and the means employed to obtain the 

constitutionally required ‘impartial jury’.  Where there clearly is a limited amount of 

case-law and scholarship is with respect to the ‘jury trial right’ in Indian Country.  In 

particular, Tribal Nations in PL 280 States or those like the SRMT, in New York under 

25 USC § 232.  Before beginning a discussion on those issues it is important to note some 

data about the SRMIR that has a profound effect on the 6th Amendment’s ‘jury trial 

right’.   

 

 As has been noted herein, there is a very prevalent belief on the SRMIR in the 

‘Two Row Wampum’.133  Too often this SRMIR belief is simply dismissed by non-native 

government officials.  Yet, the practical reality of this ‘Two Row’ belief, coupled with 

the dismissive approach by government officials, has practical every day consequences. 

This is perhaps most pronounced in the data that drives the New York jury system.     

 

 The first consequence is apparent when one considers the United States Census 

data with respect to the SRMIR.  With adherence by many SRMIR residents and 

members to the Two Row wampum philosophy, the return rate for US Census data has 

always been dismally low on the SRMIR.  This has led to chronic ‘underreporting’ with 

respect to the Census reports covering the SRMIR, a problem which the US Census 

department has acknowledged and studied.134  Therefore, it is not uncommon to see the 

US Census Bureau report the population of the SRMIR as being somewhere between 

1220-2400 people.  This phenomenon caused the SRMT Court to undertake its own 

efforts to develop a useable population count for the SRMIR when seeking Federal 

assistance. 

 

 The SRMT Court polled schools serving the children of the SRMIR in 2010, and 

by doing so discovered that school aged children from the SRMIR numbered over 1,900.  

Under the Census data reports this would make the SRMIR population comprised of 

about 90% children.   Clearly this is wrong.  Instead of relying upon this, the SRMT 

                                                 
132 See,  Batson and its progeny 
133 This very closely resembles a Treaty of non-interference.   
134 See,  US Census ethnography monogram attached hereto. 
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Court utilized a multiplier of the children’s population count, and came to an estimated 

population of 5800.    Next, the SRMT Court’s efforts were compared to other sources on 

the SRMIR.  Data compiled by the Akwesasne Housing Authority and the SRMT Tribal 

Clerks office135 had population figures for the SRMIR near the number developed by the 

SRMT Court (6,200/5,800/5,900 respectively).  Based upon this, the 5,700 number is the 

number utilized by the SRMT Court.  It should be further noted that other Federal 

Agencies, such as US DHHS, have moved away from the reliance upon Census Data for 

Tribal Nations and have permitted the use of Tribal Nation enrollment numbers.   

 

 Recent U.S. Census reports indicate that the Town of Bombay, which effectively 

has criminal jurisdiction over the SRMIR via their Town Court, has a total population of 

1,044, of this number 689 are above the age of 19 at the time of the Census.  Another 

neighboring town to the SRMIR, Fort Covington, had a population of 1, 572 and 1,156 

are over the age of 19 at the time of the Census.        

 

 Next, it is not uncommon and has been accepted practice for many jurisdictions to 

‘direct/permit’ jury selection systems that use ‘registered voter lists’.  As noted above, if 

the Two Row Wampum philosophy has had a negative effect on Census data, it is even 

more pronounced with respect to voting patterns on the SRMIR.  This can even be 

witnessed in both SRMT elections and in neighboring NY Local/State/Federal elections.  

Whereby, the number of SRMIR residents and members who vote in SRMT elections is 

low in comparison to its population, this number is absolutely abysmal in regards to 

SRMIR participation in Town/ County/ State/ Federal elections.     

 

 The collection of voter participation data is somewhat easier to obtain.  First, with 

respect to SRMT elections there is no voter registration requirement!  The conducting of 

elections on the SRMIR is tasked to a SRMT Election Board which is comprised of 

SRMT members and residents and follows SRMT laws and rules with respect to 

elections.136   

      

 Next, in rural New York Towns & Counties it is not uncommon to find polling 

stations set-up at schools, town halls, or volunteer fire department stations.  In this regard 

the SRMIR reservation is unique in that on the SRMIR there is a Volunteer Fire 

Department, and this ‘Fire Station’ has a voting machine/polling station set-up there on 

State/Federal Election day.137  Further, the polling station set-up on the SRMIR is 

                                                 
135 The Akwesasne Housing Authority administers for the SRMT the HUD monies and allocations made 

under any Indian Housing program.  The Tribal Clerks office is headed by an elected Tribal Clerk who 

among the responsibilities of that position is to maintain SRMT enrollment data. 
136 This task was formerly done by the SRMT Clerk. 
137 The Hogansburg Volunteer Fire Department (HVFD), now Hogansburg Akwesasne Volunteer Fire 

Department (HAVFD) was also borne out of some conflict.  Following passage of 25 USC § 232 and 233, 

the NY Indian Legislative Cmte. conducted ‘follow up’ meetings on Tribal Nation territories.  It was noted 

at these meetings that ‘local’ volunteer fire departments were not responding to calls from the Indian 

Reservations.  The SMIR did not participate in the mandatory monetary contributions that were made by 

towns.  Next, the issue of liability coverage was cited as the reason for non-response.  It was in this 

background that an effort was made to have a volunteer fire department for Hogansburg and serving the 

SRMIR. Also a factor may have been the fact that Hogansburg was on disputed/land claims area of the 

SRMIR, and at that time 80% of the properties in that area were owned by non-natives.  Many of the 
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actually 1 of 2 polling stations set-up in the Town of Bombay.  The other is in the actual 

Town of Bombay and both Native and Non-Native can cast ballots at either polling place.     

In New York these polling stations are unique in the manner by which they are regulated 

as they are a combination of State Election Officials combined with Local (County) 

Election Officials. 

 

 Data gathered from the Franklin County Board of Elections indicated that in 

2012- 193 persons cast ballots at the Volunteer Fire Department located on the SRMIR.  

In the prior year, when there was no Presidential Election (2011), the number was 10!  

There is no mechanism to determine as to how many Natives cast ballots at the polling 

station on the SRMIR.  Numbers from prior years tend to fall in line with this Presidential 

Election effect (163 in 2008).138  It is interesting to note that although there was no 

‘Presidential Election’ in 2011, nearly all the Town of Bombay positions were up for 

election excepting the local Town Court Magistrates! That year, only 10 people utilized 

the polling station on the SRMIR!  The reader may wish to recall that it is the Town of 

Bombay that handles the bulk of the criminal jurisdiction on the SRMIR.   

 

 The ‘oddity’ of what is transpiring is also most pronounced with respect to the 

County Court Judge and the County District Attorney (prosecutor) elections.  These two 

positions are vitally important in the delivery of criminal justice services on the SRMIR.  

In the last election for the County Court Judge in 2007139 there were 18 total ballots cast 

at the SRMIR polling site, and the current judge who ran un-opposed only garnered 8 of 

those ballots!  Similar to this is the election of the County District Attorney, where 62 

ballots were cast in 2009, and also running unopposed, he received 59 votes at the 

SRMIR polling place.140  Such numbers can be subject to multiple interpretations.  In any 

event, if James Madison’s definition of sovereignty includes the ‘consent of the 

governed’, these results do not evidence much consenting.  In fact it tends to show that 

the ‘assimilation-ist’ view and work of the NY Joint Legislative Committee on Indian 

Affairs between 1940 and 1964 has been for ‘naught’.  This contrast is magnified when 

compared to the 2013 SRMT elections which include the Chief Judge position for the 

SRMT Court.  In that election close to 950 SRMIR members cast ballots.  Clearly, if 

nothing else, the members and residents of the SRMIR are ‘voting with their feet’, and 

the SRMT is chosen over New York.             

 

 Two other data sets also need to be noted.  The first of these is the number of 

welfare recipients, and it may be best to begin by noting that welfare is a pretty broad 

term.  In the overall structure of public assistance most ‘welfare’ is funded through the 

federal Temporary Aid to Needy Families program (TAN-F).  This is the one program 

that can provide direct cash assistance to those persons in need, and structurally the 

federal government provides substantial assistance to the States to operate the program.  

                                                                                                                                                 
founding members of the HVFD were non-natives.  There is a total turn around as 80 % of said properties 

in that same area are owned by SRMT members.  The name of the fire department has since been changed 

to the HAVFD (Hogansburg Akwesasne Volunteer Fire Department). 
138 2010-96, 2009-58, 2008-163, 2007-14, 2006-68.   
139 County Court Judges in NY are elected to 10 year terms. 
140 See,  data received from the Franklin County Board of Elections. 
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As such, generating useable data from the TANF program is fairly easy.  In Franklin 

County the total number of persons receiving Temporary Assistance during the month of 

October in 2012 was 935, 766 for October 2011, and 709 for October 2010.  One may 

presume that getting data with respect to the SRMIR would be difficult.  As the SRMT 

Court discovered, this was not really the case.   

 

 As part of its development the SRMT Court has worked to establish a child 

support unit to serve the SRMIR.141  In this program, following the welfare reform 

movement, those cases that receive welfare assign their right to child support to a local 

Department of Social Services, which then seeks to obtain reimbursement of the welfare 

expenditures.  In light of this, the SRMT Court inquired as to the number TAN-F cases 

originating from the 13655 zip code of the SRMIR.  Data received from this request 

indicates that from the SRMIR in January of 2010 there were 6 active TAN-F cases.  In 

January of 2009 it was 4, in 2008-5, in 2007-5, and in 2006-5.   

 

 Finally, the reader may wish to recall that as part of this assessment it was 

indicated that a substantial portion of the criminal justice work lies at the local level.  For 

the SRMIR this is true as the bulk of criminal matters are heard in the Town of Bombay 

Court.  Recently, the Franklin County District Attorney has indicated that his office is 

involved with at least 670 cases in the Town of Bombay Court as of 2012, and that 

upwards of 90% of these cases involve Native Americans.142  It is uncertain what the 

number of Vehicle and Traffic tickets are involved in the pending cases at the Town of 

Bombay Court.  Therefore, it is difficult to ascertain how many of these pending cases 

may be facing a Vehicle Operator license suspension or revocation as part of a sentence, 

or how many are going to be a ‘scoff-law’ (license suspension) due to a failure to pay a 

fine resulting in the suspension or revocation of their driving license.  In any event, it is 

clear that a bulk of the criminal and VTL prosecutions in the Town of Bombay Court 

involved SRMIR residents.   

 

 The purpose of providing this data is to consider the precarious manner in which 

this data affects ‘the right to a jury trial’.   

 

 The New York Constitution, like the US Constitution, has embodied in it a right 

to a jury trial.  As it provides, “Trial by jury in all cases in which has heretofore been 

guaranteed by constitutional provision shall remain inviolate forever,...”.143  In addition, 

this ‘inviolate right’ must still meet federal constitutional requirements.  This was tested 

at an earlier time, and helped lead to the jury requirement for cases where the penalty 

could include a term of imprisonment over 6 months.  Prior to that, New York had 

permitted incarceration for a period of up to 2 years without the requirement of a Jury 

Trial!144  This has resulted in the odd finding by some New York Courts which have held 

that the right to a jury trial in a misdemeanor case is statutory in nature, but, since nearly 

                                                 
141 This is via a US/DHHS Title IV-D program which permits Tribal Nations to directly operate their own 

child support programs.   
142 See,  2012 Franklin County District Attorney Report and Malone Telegram of January 12, 2013     
143 See,  New York Constitution Article I, § 2   
144 See,  Baldwin v. New York 399 U.S. 66 (1970) 
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all New York Class A Misdemeanors could result in an incarceration period of up to 1 

year, this triggers the federal constitutional protection for a jury trial.  This has also 

resulted in some prosecutors amending criminal charges to a New York defined 

“attempt” charge, which lowers them to a Class B misdemeanor.  The Class B 

misdemeanor charge has a maximum of 3 months incarceration, thereby avoiding 

triggering the NY/federally mandated jury trial right.145 

 

 Finally, and as some criminal law practitioners would argue are the mechanisms 

and processes used to create a jury.  The first of these is a geographic limitation, as the 

Federal Constitution’s 6th Amendment requires a trial “by an impartial jury of the State 

and district wherein the crime shall have been committed”.  Therefore, there will be no 

Vermonters sitting on a New York jury.  This geographic limitation is also present at the 

state level.  In New York this is statutorily based as a jury is to be selected from the 

geographic jurisdiction of the Court conducting the jury trial.146  In a misdemeanor trial 

in a Town Court, the potential jurors should have to be called from that Township.  If the 

matter is a felony jury trial at the County level, then the potential jurors can be selected 

from the entire County.  In one interesting twist at the Local Town level, if a jury cannot 

be impaneled then there may be a call from the nearest adjoining town for potential 

jurors.147   

 

 It is at this point that we can immediately recognize the difficulties that the 

SRMIR poses in regards to the right to a jury trial.  Is the SRMIR part of the Town of 

Bombay, the County of Franklin, or the State of New York?  It is interesting to note that 

not only do many SRMIR residents and members believe that it is not, but there are also 

combinations of state laws and state cases that have held that the SRMIR is NOT a 

political sub-division of the State of New York.  Even a fair reading of 25 USC § 232 

shows that the lands of the SRMIR, as well as other Tribal Nations within the State, were 

not made part of NY through passage of the act.     

 

 The jury trial right also entails the right to have a potential jury pool be a fair 

cross section/representation of the community of which it was drawn.  In this context the 

SRMIR gets even more problematic at the local Town level, which again, is where the 

vast majority of cases involve SRMIR residents. As the data indicates, there are an 

estimated 5700 persons on the SRMIR, upon considering that 1900 of them are children 

we can estimate a population of 3800.  Meanwhile, in the Town of Bombay which is 

handling the bulk of the criminal justice matters from the SRMIR the available pool of 

persons to include on a potential jury list is 689.  If there is in fact a constitutional right to 

have a jury pool be comprised of a fair cross representation of the defendant’s 

                                                 
145 This apparently is very popular in New York City in dealing with the caseloads there.  Some charges in 

New York do not have incarceration periods nearing 6 months (such as violations and DWAI [which is a 

violation]) but these are very few in number.    
146 See,  NY Judiciary Law at § 500 juries shall be selected at random from the ‘governmental subdivision’ 

wherein the Court convenes, New York Office of Court Administration rules at 22 NYCRR § 128.7 Town 

and Village Court jurors “who reside within the geographical jurisdiction of such Court...”, and NY 

Uniform Justice Court Act  § 1306 that permits village court jurors to be called from a Town Court 

potential juror list.   
147 See,   
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community, then any jury pool should be comprised of about 2/3 Native Americans in the 

Town of Bombay.  In fact, this does not substantially change should there be a need to 

‘call’ jurors from the nearest adjoining town to the Town of Bombay, as that would be 

the Town of Fort Covington.   

 

 This phenomenon does not exist at the County level though.  Franklin County has 

a population of 50,000+ and therefore the effect of the SRMIR would be negligible and 

dilution of the ‘fair cross-representation’ requirement would occur.  Yet, at the County 

level other factors play a role in the representation of SRMIR members on jury panels.  

We will discuss this later.                    

  

 Therefore, in New York, a Court is limited to a certain geographic area that it can 

select citizens to serve as a potential juror.  If it is a County Court matter (felony) the jury 

panel is drawn County wide, if it is for a Town Court matter (misdemeanor) the jury 

panel is drawn Town wide.  If it involves a SRMIR member?           

 

 The next issue to discuss is the actual process utilized to create the jury panel.  In 

New York, with the advent of computer automation, the state has moved toward 

performing this function via a cross section of various computer databases.  These 

include:  Registered Voter Lists, holders of NYS Driver’s licenses, Tax Filers, 

unemployment insurance recipients, and recipients of family assistance or home relief.148  

There is in addition an opportunity for persons to volunteer for jury duty.  By combining 

these databases the state widens its probability of establishing a substantial list of 

‘potential’ jurors.  

 

 With the foregoing databases, the first step is for a ‘jury questionnaire’ to be 

mailed out to those persons on a list created by the databases.  The ‘jury questionnaire’ is 

fairly basic as the only requirements provided by New York statute are that the person 

must be a citizen of the United States, older then eighteen years of age, not have been 

convicted of a felony, and be able to understand and communicate in the English 

language.149  This is actually the ‘first step’ of New York’s ‘two step’ process. 

 

 It is important to recall that any potential juror has to reside within the geographic 

jurisdiction of the Court when creating a jury panel.  With the use of these databases it is 

fairly certain that dividing the ‘potential’ juror list is possible via mailing address, 

residence address, zip code, etc.  A key factor to remember is that cases in a Town Court 

(e.g. Town of Bombay Justice Court) have to meet a ‘Town’ residency requirement, and 

the County Court (felony) has a much broader net which to cast (entire county).  Most of 

this preliminary work is conducted by the County Commissioner of Jurors who 

undertakes the task to ‘create the pool’ in which to randomly select a list of potential 

jurors to be called for the respective Town Courts in the County, or for the County Court.          

 

                                                 
148 See,  First Annual Report Pursuant to Section 528 of the Judiciary Law, Ann Pfau, Chief Administrative 

Judge of the State of New York, NY Judiciary Law § 506, Part 128 Uniform Rules for the Jury System. 
149 See,  New York Judiciary Law § 510.   
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 To initiate the database process the County Commissioner of Jurors actually 

contacts a ‘3rd party private company’ to perform the function of crossing the databases in 

which to have sent out the juror questionnaire.  The 3rd party private company does not 

initiate these processes themselves.  The County Commissioner of Jurors has to initiate 

the process.  After the Commissioner of Jurors initiates this process, the 3rd party private 

company causes to be mailed out a juror questionnaire to residents in the County which is 

to be returned (after completion) to the County Commissioner of Jurors.  This initial 

mailing is of about 2000 questionnaires being mailed out to what are ‘County Residents’.  

The return rate for these questionnaires which are returned to the County Commissioner 

of Jurors in Franklin County is an estimated 60% (1,200).  After this request the Franklin 

County Commissioner of jurors reviews these completed juror questionnaires to 

determine if the person meets initial requirements.  Meaning:  No felony conviction, at 

least 18 years of age, can read and understand English, and they are U.S. Citizens.150  

These questions, among others, are asked on the questionnaire.   

 

 For those individuals who did not return the jury questionnaire, the County 

Commissioner of Jurors requests that the 3rd party private Company complete another 

mail out of the questionnaire to those persons who did not respond (2nd mailing).  This 

would be for the estimated 800-1,000 persons who again are presumptively county 

residents.  The return rate for this group is an estimated 20 %, and this grouping is also 

subjected to the initial screening by the County Commissioner of Jurors.  The two 

mailing combined results in a pool of about 1000-1600 persons who have returned 

questionnaires and ‘passed’ the initial screening.   With this list the County 

Commissioner of Jurors has a ‘pool’ in which to draw names from to constitute a ‘panel’ 

for a trial.   

 

 The County Commissioner of Jurors then waits to receive a request for a jury 

panel.  The three most common sources of these requests are:  1.) From County Court to 

impanel a Grand Jury comprised of at least 23 persons under NY Law.151 Such a 

requested panel from the County jury pool would be ‘county wide’.  2.)  The next would 

come again from a County Court and would be in respect to a jury panel for the probable 

trial of an indictment ‘handed up’ by the aforementioned empanelled County grand 

jury.152  3.)  Lastly, the County Commissioner of Jurors may receive a request for a jury 

panel from a local Town Court for a misdemeanor Trial at the Town Court level.  In this 

context, the County Commissioner of Jurors will only cause to be drawn those persons 

who are ‘residents’ of that Township that will be included in the panel.  In each instance, 

the County Commissioner of Jurors relies upon a computerized random draw from the 

jury pool that was established from the initial pool.   

 

 No matter the requester, it is not uncommon for the Franklin County 

Commissioner of Jurors to create a list of 40-50 names to form a panel to meet the 

request that has been made.                 

                                                 
150 See,  NY Judiciary Law § 510 for jury qualification.   
151 See,  NY CPL § 190.05, 16 are required for the Grand Jury to take action 
152 As this assessment covers criminal justice matters, creation of a civil jury will not be discussed, but it 

can be noted that it follows much of the same pattern.   
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 As indicated above, some of the lists relied upon by New York to create the jury 

pool are of relatively little utility if one were to try and include members and residents of 

the SRMIR.  With less then 10 reported TAN-F cases on the SRMIR it is clear that not 

many names are going to be generated from this source.  Likewise, with a low number of 

10 reported people and a high of 193 reported people casting ballots at the state polling 

station on the SRMIR, it is clear that the NY voter registration list is not providing many 

SRMIR names for the jury pool list.  Next is the DMV database, which is extremely hard 

to gauge as it is unknown as to how many SRMIR members and residents actually 

possess a NYS driver’s license.153  Furthermore, we must also recollect that with over 

670 criminal cases in the Town of Bombay during 2012, it is unknown how many of 

these cases involve Vehicle and Traffic Law matters that may have resulted in the loss of 

driving privileges, and the role this may have on the creation of the jury pool list.154 Next, 

income earned on the SRMIR is not subject to state income tax, therefore there would be 

very minimal numbers of SRMIR residents or members whose name is going to be 

appearing in the ‘tax filers’ database.155 With the lack of a requirement to file NYS taxes, 

it is difficult to see or gauge how many SRMIR members receive unemployment 

insurance benefits.156     

 

 It can be noted that in large part the New York jury pool system can in all 

likelihood capture a majority of names to include in a jury pool in any geographic region.  

Be it a County, City, Village, or Town.  But, the stark reality remains that those same 

mechanisms employed on or near the SRMIR are not going to be nearly as successful for 

the reasons provided above.  If that was not difficult enough, other factors create 

additional difficulties and may have pushed the process toward violation of basic 

constitutional protections. 

 

 As included in this report, there is prevalent on the SRMIR a belief in what is 

often referred to as the Two Row Wampum.  Historically it provides that native people 

were not to interfere with non-natives, and that non-natives were supposed to do the same 

towards the native people.  Some semblance of this can be seen in the negotiations behind 

the Seven Nations of Canada Treaty which appears on page 1 of this assessment.  In 

contemporary times this is even more pronounced in many of the actions undertaken by 

members and residents on the SRMIR.  As many SRMIR members fervently believe and 

support the notion that their community is in fact sovereign and that they collectively 

have the inalienable right to self-determination and self-governance. 

 

 This does much to explain the low State election participation, low Census 

returns, and the various episodes of protest that dot the history of the SRMIR.  For 

current discussions, this belief system on the SRMIR also has another effect:  the refusal 

                                                 
153 It is not uncommon for SRMIR residents to have ‘Canadian’ driving licenses!  This is due to numerous 

factors:  residence when applied for, actual current residence, ease of acquisition, and prior licensing issues. 
154 NY has revocation and suspension processes. 
155 If there were in fact any names, they would probable originate from SRMIR members who reside on the 

reservation but work in NY.   
156 One of the largest SRMIR groups to receive these benefits are Structural Steel workers who work off the 

reserve in NY.  Further though, in order to receive the benefit one has to have employment and pay in, 

which has always been problematic on the SRMIR.     
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to participate in the State criminal justice system!  Wherein as a witness, answering any 

kind of summonses or subpoenas, or the refusal to answer jury questionnaires!  

 

 In discussions with the Franklin County Commissioner of Jurors there was an 

open acknowledgement that any participation by a SRMIR member or resident has been 

minimal at best, but more likely non-existent.  Based upon personal observation and 

professional experience, the writer of this report can confirm this lack of participation.  

This fact must be coupled with another phenomenon:  What happens to the jury 

questionnaires that are received by SRMIR members and residents? 

 

 Occasionally a member or resident of the SRMIR does receive a jury 

questionnaire.  This has resulted in some common responses:  First, the SRMIR member 

resident will simply ignore it and very often will throw it in the trash.  This process can 

even be repeated when the second mailing arrives as provided above, and there never is a 

third mailing.  Next, it is not uncommon for some SRMIR members and residents to seek 

some type of legal advice with respect to the questionnaire.  What usually transpires in 

this context is that the SRMIR resident or member very clearly and explicitly wishes to 

not be bothered with it because they:  “Do not believe in that system”.  Clearly this is a 

valid ground to be not considered at the ‘empanelling period’ or during voire dire.  Next, 

some simply respond in a manner that renders them ineligible.  For example the SRMIR 

member or resident will state on the questionnaire that they are:  “Not a resident of the 

County/Town/State”, “Not a U.S. citizen.”, or that the “Do not understand the English 

language”.     

 

 Finally, and perhaps most interestingly, is that some members seek the assistance 

of the SRMT to address the jury questionnaire.  When this occurs, the SRMT issues a 

letter to the SRMT member and it is attached to the jury questionnaire which is then 

returned to the County Commissioner of Jurors.157  For all intents and purposes the 

response letter indicates that the person, as a member and resident of the SRMIR, is not 

required to answer for jury duty. 

 

 Through these phenomenon and mechanisms though, it is clear that the ‘right to a 

jury trial’ is greatly compromised for members and residents of the SRMIR.  The 

‘normal’ database search may be very effective for New York residents but may in all 

likelihood be of little utility for SRMIR members and residents.  This then has to be 

coupled with three (3) factors prevalent on the SRMIR: adherence to the Two Row 

Wampum belief and its concomitant effects (unreliable census data, virtually no voter 

registration, non-participation in state/federal elections, and high juror questionnaire non 

response rate); purposeful removal of SRMIR members and residents from the potential 

jury pool via letters from the SRMT; and perhaps most prevalent, a general 

communitywide belief as to not being part of New York State irrespective of 25 USC § 

232.   

 

 It is easy to ‘gloss over’ this effect at the higher levels of the New York criminal 

justice system.  This would be at the County level which is where felony level offenses 

                                                 
157 See,  copy of draft letter attached hereto. 
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are addressed.  Jury issues at this level are of only two varieties:  those involving Grand 

Jury deliberations or actual criminal felony trials (petit jury).  At this level the data skews 

away from the SRMIR.  As the SRMIR only has a population of 5700 (as indicated 

herein) and with the total Franklin County population being about 50,000, this brings any 

‘jury composition’ issue into alignment with most 6th Amendment case law.  It is fairly 

certain that no Native American presence at either the Grand Jury or Felony level ‘petit 

jury’ has reached the 11% which the population would indicate.   

 

 This skewing of data is also seen at much higher levels within the State court 

system as well.  Following a 2006 study prompted by minority Bar Association members 

in Rochester New York, it was ‘discovered’ that there was indeed under representation of 

minorities within the jury pools in the City of Rochester New York.  This motivated local 

members of the New York legislature to propose a bill to study jury make-up across the 

state.  This bill became law in 2010 and was signed by the New York Governor.  The 

Jury Pool Fair Representation Act resulted in the very first report by New York’s OCA to 

look at and study the issue of the racial composition of jurors who reported fro jury duty.  

The results of which are contained in First Annual Report Pursuant to Section 528 of the 

Judiciary Law.  It can and should be noted that “Jury Pool Fair Representation Act” does 

NOT appear anywhere in the report.      

 

Also missing from the report is any notation with respect to the New York jury system on 

Native Americans, and in more particular, those Native Americans residing on Indian 

Reservations within the state.  There could be numerous factors for this lack of inclusion, 

including but not limited to the fact that very few cases actually go to trial, and even if 

that should occur, legal research did not indicate any New York Case where Native 

American status or issues was reported with respect to jury composition or questioning.  

It must also be noted that such issues would not normally be in an 'officially reported' 

court decision as most of those only occur at the County level.  This would be 

particularly true with respect Native American composition of a Local Town Court jury 

trial, such as the issue we are discussing.     

 

 Nonetheless, what is clear is that a Town of Bombay resident is going to have 

some assurance that in any local Town Court jury trial, it is going to be their peers which 

will make up the composition of the jury pool, and in all likelihood, be selected to serve 

on the trial of their matter.158  For the Native American residents of the SRMIR it does 

not appear that the same would occur.  First, the normal state mechanisms for jury 

selection are not well equipped to include Native Americans in any potential jury pool.  

Next, through belief systems prevalent on the SRMIR (Two Row Wampum), many 

SRMIR members/residents will not respond to any jury questionnaire, or if they do 

respond, some will go as far to acquire a letter from the recognized governing body 

indicating that they do not believe in the state criminal justice system.159  Finally, it is 

clearly questionable, if not grounded in fact, that the SRMIR is NOT part of the Town of 

                                                 
158 As provided in New York Law and Rules applicable to New York Courts.   
159 It is at this point every reader should recall that every citizen has the right to free expression and beliefs, 

including a non-belief in the criminal justice system.   
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Bombay.160  It is therefore difficult to determine what jury composition is to be gauged 

against in any constitutional inquiry.   

 

 Next, it is important to remember that it is the State that must provide a trial that 

is in compliance with constitutional mandates, including the 6th Amendment.  It is not 

the responsibility of the accused to do so.  In the current setting it is difficult to determine 

if this can occur at the local town court which is exercising criminal jurisdiction over the 

SRMIR and its members.   

 

 One option that is readily available and which may alleviate the current concerns 

with local criminal jury trials involving SRMIR residents and members, is the 

retrocession of criminal jurisdiction to the SRMT (particularly criminal misdemeanor 

jurisdiction).  As was noted in this assessment, the right to a jury trial under current 

federal case-law is triggered when any sentence of incarceration in excess of 6 months is 

a possibility.  Currently in New York nearly all penal law offenses carry a one year 

sentence, thus triggering the right to a jury trial.  By assuming criminal jurisdiction the 

SRMT could define for itself what minor level crimes should be a misdemeanor, whether 

any sentence of incarceration should be considered, and even if incarceration is an option, 

setting maximum limits on any period of incarceration.  This can include limiting 

maximum incarceration periods to less than 6 months.  Furthermore, based upon the data 

retrieved for this assessment it is clear that the bulk of the criminal justice work on the 

SRMIR is occurring at the local town level.  At this level there are a low number of 

persons being incarcerated (6 in a 4 month period by 2 judges).  Therefore, any 

discussion with respect to incarceration, which is linked to a jury requirement, should 

include this realization.  Finally, it must also be mentioned that there is also the 

possibility that any criminal justice system developed by the SRMT (inlcusive of the jury 

trial right) might receive a better response then any State system.  This could a long ways 

to determine what role the jury trial right would have in any criminal justice system 

serving the SRMIR. 

 

 Next, exercising criminal jurisdiction and deciding the role of any jury trial right 

is within the purview of the SRMT.  To support this ideal we discovered during this 

assessment that the Oneida Indian Nation (OIN) is already exercising criminal 

jurisdiction over its territory.   

 

 With respect to the jury trial right OIN law provides that a defendant must make a 

written request and must pay a $100 "jury fee" which can be waived by judicial 

determination.  The OIN Judge is also permitted to 'try' the case without a jury.  Next, the 

Clerk of the OIN court is tasked with preparing a list of "eligible jurors" pursuant to rules 

of the OIN Court.  Interestingly, the length of sentences for various sentences under OIN 

law include a maximum of 1 year incarceration for a felony, maximum of 6 months on a 

misdemeanor, and up to 3 months on a violation.  Most noteworthy is that with respect to 

sentencing the following is contained in the OIN provisions: 

                                                 
160 Currently the Court recognized treaty applicable to the SRMIR is the 1796 Seven Nations of Canada 

Treaty, as it was federally ratified in 1797, only Congress would have the authority to alter the boundaries 

of the reservation as contained in the Treaty.   
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 "The sentencing policy of the Nation is to strive toward restitution and 

reconciliation of the offender and the victim and Nation.  While one goal of sentencing is 

to impress upon the wrongdoer the wrong he has committed, the paramount goal is to 

restore the victim and Nation to the position that existed prior to the commitment of the 

offense, and to restore the offender to harmony with them and the community by 

requiring him to right  his wrongdoing.  With consideration of these goals in mind, the 

provisions of this Chapter shall govern sentencing for criminal offenses."161 

 

It also appears that the OIN also has many 'key decision making points’ already 

internalized to the Nation (e.g. prosecutor, judge, probation).  We present this here to 

highlight that the SRMT could easily consider the same.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
161 See Oneida Indian Nation website, Courts section where laws are provided.  

http://theoneidanation.com/codesandordinances/rulesofcriminalprocedure/index.html, chapters 3,4,7 



 

Page 65 of 139 

 

Criminal ‘Bail’ on the SRMIR 
 

“[Bail] is hostile to the poor and favorable only to the rich.  The poor man has not 

always a security to pledge...” 

 

       Alex de Tocqueville 

       Democracy in America, 1835162  

 

 The setting of Bail upon criminal matters in New York has again fallen subject to 

the recommendations made by the Chief Judge of the Court of Appeals in New York.163  

In his recommendation to the New York State legislature the Chief Judge opined: “...to 

do all we can to eliminate the risk that New Yorkers are incarcerated simply because they 

lack the financial means to make bail.”164  One may presume that this is a concern of only 

those involved with serious criminal offenses (e.g. felonies), however, as the Chief Judge 

noted: 

  

 “While misdemeanor defendants are typically detained for shorter periods of time 

 than their felony counterparts, the sheer volume of misdemeanor cases and the 

 frequency with which such defendants are detained on minor bail amounts 

 demand that we look at reforming bail practices for this population as well.”165 

 

As we have indicated herein, this is indeed where a ‘bulk of the work lies’, and where a 

majority of SRMIR members and residents find themselves in the bail process.  Both the 

Human Rights Watch report and Chief Judge Lippman’s report are actually in reference 

to the economic hardships that are posed when judges make Bail a part of pretrial release.  

For the members and residents of the SRMIR there is another related issue that is never 

discussed:  The legal detriment of being a resident of the SRMIR. 

 

 Bail in New York, in the purest technical sense, is to only be considered as a 

means by which the Court is to ensure that the defendant is going to appear at the next 

scheduled Court appearance.  Otherwise, the defendant should be released on his own 

recognizance (a/k/a ROR’d), particularly for ‘non’-felony offenses.166  New York is in 

fact unique in that it is one of the few states that does not provide for a public safety 

consideration when making bail determinations.   

 

 The forms of permissible bail in New York are actually very liberal, as they 

include: cash bail, an insurance company bail bond, a secured surety bond, a secured 

                                                 
162 See,  “The Price of Freedom.  Bail and Pretrial Detention of Low Income Non-felony Defendants in 

New York City.” Human Rights Watch Dec. 2, 2010  
163 See,  “The State of the Judiciary 2013” Hon. Jonathen Lippman.  Note that in New York the Highest 

Court is the Court of Appeals  
164 Id.,  at 4 
165 Id.,  at 5 
166 See,  Human Rights watch report  at p. 10, citing New York Criminal Procedure Law (hereinafter 

CPLR) § 530.20 
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appearance bond, a partially secured surety bond, a partially secured appearance bond, an 

unsecured surety bond, unsecured appearance bond, and a credit card.167  

 

 The permissive forms of some of these options should be noted.  For instance, the 

‘unsecured appearance bond’ is actually a written promise executed by the defendant 

whereby the defendant will agree to pay bail (an agreed amount) if they fail to make a 

scheduled Court appearance!  A variation on this form of bail is to permit the Defendant 

to post a fraction of the agreed to bail amount, and should the defendant fail to make a 

scheduled Court appearance, the remaining portion will become due (a partially secured 

appearance bond).  Another simple variation is to permit a third person to employ these 

mechanisms on behalf of the defendant, even without any deposit or lien upon property 

(an unsecured surety bond).168  

 

 It can be noted that these NY statutory mechanisms were actually approved in 

1972, as the State legislature recognized “...many defendants are incarcerated prior to 

trial for lack of collateral, even though the court may have been inclined to and under the 

impression that release of such defendants following the fixing of relatively low bail.”169  

In New York though, there seems to be reluctance by the Courts to rely upon ‘other then 

cash or secured bond’ mechanisms.          

 

 In conducting this assessment it was discovered that there may be issues of a 

constitutional concern with respect to the current New York criminal justice systems use 

of bail requirements with respect to residents of SRMIR.  We have been fortunate in that 

one Judge of the SRMT Court, Carrie Garrow, is also a professor at the Syracuse 

University School of Law.  With her assistance and supervision a law student there was 

able to conduct research and write a paper with respect to the foregoing issue.  We attach 

that paper and make it a part of this assessment.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
167 See,  NY CPLR § 520.10, note that credit card use is only authorized on Vehicle and Traffic law 

matters. 
168 See,  Human Rights Watch Report at 12, citing NY CPL § 520.10. 
169 Id.,  Citing NYS legislative record on bail mechanisms. 
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PROPOSALS FOR RESOLVING BAIL CATCH-22:  
A Case Study of the St. Regis Mohawk Indian Reservation  

& The Town of Bombay, New York 
 

 

 The St. Regis Mohawk Indian Reservation (SRMIR) is among the largest 

Haudenosaunee Tribal Reservations and represents the U.S. side of a trans-border 

Mohawk community that exists on both banks of the St. Lawrence River.170 The SRMIR, 

with a population of 3,228 according to the 2010 U.S. census,171 exists in close proximity 

to the Town of Bombay, which has only about a third of the population.172 Although New 

York State has concurrent jurisdiction with all Indian Nations within its borders,173 the St. 

Regis Tribal Government has greatly expanded its judicial services over the last decade, a 

trend which continues to the present.174 Nevertheless, the relatively small size of the 

SRMIR means that residents can find themselves charged with offenses before the Town 

of Bombay Court, which, depending on the seriousness of the charge, may result in their 

arrest and detention. The concerns of the treatment of Indians by non-Indian police and 

before non-Indian courts are by no means new ones and continue to be issues of 

importance.175 However, the plight of SRMIR residents points to another area of concern 

which has received relatively little attention: the ability of Indian defendants to make bail.  

 

 

 

 

 

 

 

                                                 
170 The adjacent Canadian First Nation territory is the Akwesasne Reserve. 
171 See U.S. CENSUS BUREAU, AMERICAN FACT FINDER, available at 

http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml (last accessed November 28th, 

2014). 
172 See U.S. CENSUS BUREAU, AMERICAN FACT FINDER, available at 

http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml (last accessed November 28th, 

2014). 
173 25 U.S.C.S. § 232 (providing that New York has jurisdiction over offenses committed on Indian 

Reservations “to the same extent as...over offenses committed elsewhere in the State as defined by the laws 

of the State”). 
174 See generally SAINT REGIS MOHAWK TRIBE, Tribal Police, available at http://www.srmt-

nsn.gov/divisions/tribal_police/ (last accessed November 28th, 2014); SAINT REGIS MOHAWK TRIBE, Tribal 

Court, available at http://www.srmt-nsn.gov/government/tribal_court/ (last accessed November 28th, 2014).  
175 See generally Timothy J. Droske, Correcting Native American Sentencing Disparity Post-Booker, 

91 Marq. L. Rev. 723, at 740-48 (2008); Gregory D. Smith, Disparate Impact of the Federal Sentencing 

Guidelines on Indians in Indian Country: Why Congress should run the Erie Railroad into the Major 

Crimes Act, 27 Hamline L. Rev. 484, at 484-88 (2004). A relatively recent scandal in Saskatoon, 

Saskatchewan shows that maltreatment of Indians by police is very much a North American phenomenon. 

See Two Worlds Colliding (Tasha Hubbard, Director, 2004) (documentary concerning the “starlight tours” 

deaths, where Saskatoon Police allegedly arrested Indians and then abandoned them outside the city 

without proper clothing to die). 

http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml
http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml
http://www.srmt-nsn.gov/divisions/tribal_police/
http://www.srmt-nsn.gov/divisions/tribal_police/
http://www.srmt-nsn.gov/government/tribal_court/
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 On almost all Indian Reservations the alienation of tribal land is restricted, 

whether by the Federal Government,176 which acts as trustee, or by the tribe itself, as does 

the St. Regis Mohawk Tribe.177   While such restrictions have an understandable purpose, 

given the history of dispossession and displacement of Indian Tribes, it creates an unusual 

problem for Indian defendants, as the collateral typically used for bail bonds is real estate 

and their fee interest in their lands is inadequate for this purpose.  

 

 This article aims to briefly sketch the contours of this problem using the situation 

of St. Regis Reservation residents as an exemplary case before proposing and evaluating 

some concrete responses to the issue. Part I will discuss the mechanics and requirements 

of New York's bail laws and their application by New York courts. Here the conundrum 

facing SRMIR residents will also be portrayed and some of the negative effects 

discussed. Part II will briefly examine some of the constitutional questions regarding the 

application of New York's bail laws to Indian Reservation residents and suggest some 

approaches for a constitutional challenge as well as evaluate its prospects for success. 

Part III will then turn to the subject of possible reforms, considering successful examples 

from both inside New York and from other jurisdictions, including Pre-Trial Risk 

Assessment procedures, Charitable Bail Bond Organizations and various “Alternative to 

Detention” Programs. Part IV will then evaluate the practicability and effectiveness of 

these reform projects in light of the St. Regis Mohawk Tribe's needs and circumstances. 

The author hopes that this analysis, although factually limited to the case of the St. Regis 

Mohawk Tribe, will provide insight into possible approaches to resolving a problem that 

faces the members of other Indian Tribes as well. 

                                                 
176 See, e.g. 25 USCS §§ 391, 396c, 465; see generally ; Johnson v. M'Intosh, 21 U.S. 543 (1823). 
177 ST. REGIS MOHAWK TRIBE, T.C.R. 2009-69, available at http://www.srmt-

nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf (last accessed November 28th, 

2014) (the Tribe's “Land Dispute Resolution Ordinance,” Section V., provides that “[t]he power to make 

land assignments and to issue Use and Occupancy Deeds is vested in the St. Regis Mohawk Tribal 

Council” and that “Reservation land may not be sold to, held by or in any way relinquished to a non-

Member of the St. Regis Mohawk Tribe”). 

http://www.srmt-nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf
http://www.srmt-nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf
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I. The Indian Defendant's Dilemma: Bail Bonds as a Non-Option 

 

1. New York Bail Law & Methods of Posting Bail 

 

 Bail in New York, in the purest technical sense, is meant only to ensure that the 

defendant appears at the next scheduled Court appearance and New York law does not 

provide for consideration of any risks to the community.178 Otherwise, the defendant 

should be released on his own recognizance (“ROR’d”), particularly for ‘non-felony’ 

offenses.179 New York is in fact only one of two states that does not provide for a public 

safety consideration when making bail determinations, although a recent study suggests 

that judges do in fact take public safety into consideration in their decisions.180   

 

 The forms of permissible bail in New York are actually very liberal, providing a 

range of options: cash bail, an insurance company bail bond, a secured surety bond, a 

secured appearance bond, a partially secured surety bond, a partially secured appearance 

bond, an unsecured surety bond, unsecured appearance bond, and even posting bail by 

credit card.181 If the court chooses to fix bail in any manner other than unsecured bonds it 

must provide for at least two forms of posting.182 The permissive forms of some of these 

options should be noted. For instance, the ‘unsecured appearance bond’ is actually a 

written promise executed by the defendant whereby the defendant will agree to pay bail 

(an agreed amount) if they fail to make a scheduled Court appearance. A variation on this 

form of bail is to permit the Defendant to post a fraction of the agreed to bail amount, and 

should the defendant fail to make a scheduled Court appearance, the remaining portion 

will become due (a partially secured appearance bond). Another simple variation is to 

permit a third person to employ these mechanisms on behalf of the defendant, even 

without any deposit or lien upon property (an unsecured surety bond).183  

 

 It should be noted that when these statutory mechanisms were approved in 1972 

the New York state legislature specifically stated that it was responding to the fact that 

“many defendants are incarcerated prior to trial for lack of collateral, even though the 

court may have been inclined to and under the impression that release of such defendants 

                                                 
178 N.Y. Crim. Proc. Law (hereinafter “NY CPL”) § 510.30(2)(a) (“the court must consider the kind 

and degree of control or restriction that is necessary to secure [defendant's] court attendance when 

required”); NY CPL § 520.10. 

179 See The Price of Freedom: Bail and Pretrial Detention of Low Income Nonfelony Defendants in New 

York City, Human Rights Watch Dec. 2, 2010, at 10 (hereinafter “Human Rights Watch Report”) (citing 

NY CPL § 530.20). 

180 �Shima Baradaran & Frank L. McIntyre, Predicting Violence, 90 Tex. L. Rev. 497 at 548-49 (2012) 

(hereinafter “Baradaran & McIntyre”). The study noted, however, that while New York judges appeared 

to be taking public safety into consideration, this factor was far less important than flight risk and 

carried far less weight than in other jurisdictions. Id. 

181 See NY CPLR § 520.10, note that credit card use is only authorized on Vehicle and Traffic law matters. 

182 NY CPLR § 520.10(2)(b). 

183 See Human Rights Watch Report, supra note 10, at 12, citing NY CPL § 520.10. 
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following the fixing of relatively low bail.”184  In New York though, there seems to be 

reluctance by the Courts to rely upon mechanisms “other than cash or secured bond.”185    

 

 For the purposes of this article it is important to briefly sketch how insurance 

company bail bonds (hereinafter simply “bail bonds”) are obtained. Defendants that lack 

sufficient funds to post cash bail will contract with Bail Bond Agencies, which in 

exchange for a fee and with adequate collateral will secure the release of the defendant. 

The typical type of property used as collateral for such a bond, especially those for high 

amounts, is real property, which offers Bail Bond Agencies the security of immovable, 

identifiable property of relatively stable and ascertainable value. 

 

2. Indian Land Trusts & Restrictions on Alienation: The Non-Viability of Bail 

Bonds 

 

 The territory of Tribal Reservations are typically held in trust by the United States 

government for the benefit of those tribes,186 although the St. Regis Mohawk Tribe is the 

entity imposing restrictions on land within its territory.187 While individual tribal 

members may be permitted to live on or use the land much the same as fee holders in 

other U.S. states (subject to federal and tribal regulation) they are not permitted to sell the 

land.188 Indeed, in the case of lands held in trust by the Federal government even the tribe 

itself lacks this power.189  

 

 The upshot of this is that if a resident of an Indian reservation like the St. Regis 

Mohawk Indian Reservation (“SRMIR”) is arrested and brought before a court in the 

state of New York, their bail options are severely limited by the fact that they are unable 

to use their land as collateral for the purposes of a bail bond. Judges typically favor 

providing defendants with two options, cash bail or secured bond, and typically set the 

secured bond at a far higher amount than cash bail.190 For an SRMIR resident, however, 

this means effectively that they are always compelled to come up with the cash bail if it is 

                                                 
184 Id. (citing NYS legislative record on bail mechanisms). 
185 Id. 

 

186 See 25 USCS §§ 391 (permitting the President to “continue such restrictions on alienation for such 

period as he may deem best”), 396c (requiring lessees of “restricted Indian lands...for mining purposes” to 

“furnish corporate surety bonds”) and 465; see also Jessica A. Shoemaker, Comment: Like Snow in the 

Spring: Allotment, Fractionation, and the Indian Land Tenure Problem, 2003 Wisc. L. Rev. 729, 732-40 

(2003) (discussing the problem of “fractionation” of land on Indian Reservations resulting from Federal 

Laws and policies and suggesting possible solutions); Padraic I. McCoy, The Land must hold the People: 

Native Modes of Territoriality and Contemporary Tribal Justifications for Placing Land into Trust through 

25 C.F.R. Part 151, 27 Am. Indian L. Rev. 421, 424-45 (2002/2003) (offering an excellent overview of the 

development of Indian Reservations and the conflicting concepts of territorial sovereignty). 
187 ST. REGIS MOHAWK TRIBE, T.C.R. 2009-69, available at http://www.srmt-

nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf (last accessed November 28th, 

2014). 
188 25 USCS § 391. 
189 Id. 

190 See for example Human Rights Watch, supra note 10, at 38-39 (examining the prevailing bail 

practices in New York City). 

http://www.srmt-nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf
http://www.srmt-nsn.gov/_uploads/site_files/LandDisputeResolutionOrdinance_120309.pdf
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required.  

 

 Recent data obtained by the SRMIR Tribal Court from the Town of Bombay 

Court sheds some light on the scale of this problem.191 The figures used here represent 

data on the period from April 1st to July 31st, 2014 and include all defendants arrested and 

brought before the Town of Bombay Court during that time.192 During this time the Town 

of Bombay Court set bail for 250 defendants, often for amounts of $10,000 or more.193 

Among the persons held in jail and eventually released, 35 were Native Americans, 11 

were black and the remainder were white.194 While white defendants typically received 

an average cash bail amount of $6,896 and a bond amount of $13,778, the Native 

Americans released received on average $10,320 and $20,382, respectively.195 In terms of 

offenses charged, the Native Americans had on average a higher number of 

misdemeanors (an average of 1.41 versus 0.877 for whites), while whites had a higher 

number of felonies (an average of 0.67 versus 0.54 for Native Americans).196 While one 

might ascribe some of the deviations in bail and bond amounts (49% and 47%, 

respectively) to the higher number of misdemeanor charges among Native Americans, the 

higher felony rate among the white defendants raises some questions, as felonies are 

generally regarded as the more “serious” crimes.197 Yet even if the differences in bail and 

bond amounts is ultimately justified, the fact remains that SRMIR residents facing high 

cash bail have far less room to maneuver than their white counterparts, who may at least 

be able to obtain a bond if they are unable to pay the cash bail.  

 

II. Constitutional Questions Regarding the New York Bail Laws 
 

 It bears mentioning that reservation residents (who are usually also Indians) form 

a class of persons for whom bail bonds are often a foregone conclusion and are arguably 

owed a different set of alternatives. Indeed, the requirement under § 520.10(2)(b) that at 

least two forms of bail be set was specifically aimed to ensure that criminal defendants 

were not consigned to pre-trial custody simply because the form of bail set was 

unattainable.198 The plight of Indian defendants in such situations not only illustrates a 

                                                 

191 The data in question was compiled by the SRMIR Tribal Court Clerk in the fall of 2014. See 

Appendices. 

192 See Appendix I– Charges & Bail Amounts by Race. 

193 See Appendix I– Charges & Bail Amounts by Race. 

194 See Appendix I – Charges & Bail Amounts by Race (the figures for black and “other” defendants 

have not been included in the Appendix because they were not relevant for further statistical analysis, but 

remain on file with the author). 

195 See Appendix I – Charges & Bail Amounts by Race (it should be emphasized that these are 

average figures—bail and bond amounts are usually whole dollar amounts, e.g. $1000, $1500, etc.). 

196 See Appendix I– Charges & Bail Amounts by Race. 

197 See Appendix I– Charges & Bail Amounts by Race. 

198  Human Rights Watch Report at 12, citing the N.Y. State Legislature's express statement of 

purpose in altering the statute. 
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contradiction within the law itself but arguably rises to the level of violating the 14th 

Amendment's Equal Protection Clause as a result of its disparate impact on a recognized 

racial group.199 

 

 1. Nominal Intent of § 520.10 Versus Its Execution in Practice 

 

 As mentioned above, the New York Legislature's express purpose in providing 

alternative forms of bail was to enable judges to provide defendants with methods to 

secure their release during the pre-trial phase of proceedings even if they were unable to 

make the cash amount or obtain a traditional bail bond.200 While the language of § 520.10 

could conceivably support an interpretation by which a judge could specify a single form 

of bail, the New York Court of Appeals determined in People ex rel. McManus v. Horn 

that a judge's options were restricted to setting a bail amount without any specified 

method or specifying two or more methods as alternatives to the defendant.201 However, 

this decision does not affect § 520.10(2)(b), which permits judges designating alternative 

bail forms to specify different amounts for the different forms. This permits judges to 

provide for bail forms that are “alternative” in only the most technical of senses: if a 

judge specifies that cash bail is $20,000 and that a partially secured appearance bond is 

$200,000 he has essentially required the defendant to come up with $20,000 regardless of 

bail form because the “partial security” on the bond equals 10% of the total amount.202 

Furthermore, the bail forms that do not require defendants to sign over money up front, 

e.g. unsecured surety or unsecured appearance bonds, are rarely utilized by judges in 

New York.203  

 

 2. Sketch of a Potential Constitutional Challenge to the New York Bail Laws 

 

 The mere fact that a given defendant cannot pay the bail amount in question, 

whether in cash or through some form of secured bond, does not automatically render the 

bail unconstitutional for being “excessive.”204 However, for reservation residents such 

bonds might be unattainable entirely independent of the amount of bail because the chief 

form of collateral, real property, is unavailable for that purpose.205 Given the discrete and 

                                                 

199 U.S. Const. Amend. XIV, § 1; Washington v. Davis, 426 U.S. 229, 240-41 (1976). 
200 See Human Rights Watch Report, supra note 10, at 12, citing NY CPL § 520.10. 

201 People ex rel. McManus v. Horn, 967 N.E.2d 671, 673-74 (N.Y. 2012). 

202 This example is drawn from Maureen Wynne's Note, Eighth Amendment Right to Reasonable 

Bail: McManus v. Horn:The Legality of Setting a Single Form of Bail: Court of Appeals of New York, 

People ex rel. McManus v. Horn (decided March 22, 2012), 29 Touro L. Rev. 1537, 1552 (2013). 

203 Justine Olderman, Fixing New York's Broken Bail System, 16 CUNY L. Rev. 9, 18 (2012). 

204 See e.g. Jennings v. Abrams, 565 F. Supp. 137, 138 (S.D.N.Y. 1983) (“simply because a defendant 

cannot furnish the bail as set by the court” does not mean “it is excessive”); People v. Burton, 150 Misc. 2d 

214, 222 (N.Y. Sup. Ct., Bronx County 1990) (the fact that homeowner's property was insufficient to cover 

bail did not render it an equal protection violation given “the absence of evidence of invidious distinctions 

between classes of citizens”). 

205 See e.g. 25 USCS §§ 391, 465. 
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disparate effect of New York's bail laws, and especially its judges' application of those 

laws to Indian defendants, there exists a real possibility that presenting Indians with such 

“non-alternatives” in obtaining bail constitutes precisely the kind of  “invidious 

discrimination” that the U.S. Constitution's Equal Protection Clause prohibits.206  
 

 As an initial matter it is important to understand that NY CPL § 520 does not 

explicitly target Indians or reservations residents and as such “strict scrutiny” by courts 

on the basis of a “suspect classification” is not a given.207 However, in Yick Wo v. Hopkins 

the Supreme Court held that even a facially neutral law may violate equal protection if it 

is unequally applied.208 As the Court noted there: 
 

Though the law itself be fair on its face and impartial in appearance, yet, if it is 

applied and administered by public authority with an evil eye and an unequal 

hand, so as practically to make unjust and illegal discriminations between 

persons in similar circumstances, material to their rights, the denial of equal 

justice is still within the prohibition of the Constitution.209 

 

The Supreme Court's decision in Washington v. Davis expanded on this concept, 

providing that plaintiffs could point to disparate impact on a protected class as a result of 

the operation or application of a given law to show discriminatory intent.210   

 

 While there is ample evidence to show that the New York Legislature's motivation 

in crafting the current bail statutes was to permit and encourage judges to utilize forms of 

bail that did not require cash or high bond amounts, and thereby ensure that more 

defendants obtained pre-trial release,211  judges in New York Courts persist in setting bail 

in the form of cash or secured bonds, rarely making use of the alternative forms permitted 

them by § 520.212 The disparate impact that this decision has on Indian defendants, who 

without a doubt form a constitutionally cognizable segment of society, can be statistically 

shown213 and could form the basis of a challenge under the equal protection clause.214 

                                                 
206 U.S. Const. Amend. XIV, § 1; compare Jennings v. Abrams, 565 F. Supp. 137, 138 (S.D.N.Y. 

1983) (cited above) and Schilb v. Kuebel, 404 U.S. 357, 364-365 (1971) (discussing the standard for 

addressing possible equal protection violations). 

207 See generally Korematsu v. U.S., 323 U.S. 214, 216 (1944) (the first mention of “suspect 

classification”). 
208 Yick Wo v. Hopkins, 118 U.S. 356, 374-75 (1886). 

209  Id. 

210 Washington v. Davis, 426 U.S. 229, 240-41 (1976). 

211  Human Rights Watch Report, supra note 10, at 13. 

212  Id. at 17. 

213 The information gleaned by the SRMIR Tribal Court from the Town of Bombay Court records, 

cited in this article, represent an admittedly limited data sample, but indicate the general contours of the 

problem; discussions by the author with Tribal Court Judges familiar with the situation indicates that the 

inability of Indian defendants to obtain is a chronic issue. See Table X – Release Recap Report. 
214  See generally Yick Wo v. Hopkins, 118 U.S. 356, 374-75 (1886); Washington v. Davis, 426 U.S. 

229, 240-41 (1976). 
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Having made a prima facie case, the burden would then shift to New York State to show 

that the procedures in place were not only racially neutral but that the result in question 

was a consequence of their proper application.215    
 

 This not to say that such a constitutional challenge to the law is destined for 

success. New York State would no difficulty showing facial neutrality, as there is no 

“suspect classification” at work.216 The State could also make a strong case for neutral 

application, analogizing the plight of Indian Reservation residents to that of defendants 

who lack sufficient property, real or otherwise, to use as collateral for a bail bond. 

According to this line of reasoning there is no difference between Indian defendants 

unable to obtain bail bonds because of fee restrictions on their land and defendants unable 

to afford cash bail who have no property to put up for collateral.217 Moreover, 

“discriminatory intent” remains the watchword of the disparate impact analysis 

developed in Washington v. Davis—the entire purpose of examining the effects of a 

facially neutral law is to ascertain any unstated or concealed discriminatory intent. In the 

Court's words:  

Disproportionate impact is not irrelevant, but it is not the sole touchstone of an 

invidious racial discrimination forbidden by the Constitution. Standing alone, it 

does not trigger the rule...that racial classifications are to be subjected to the 

strictest scrutiny and are justifiable only by the weightiest of considerations.218 
 

The Court later noted that “[l]egislatures are presumed to have acted constitutionally...and 

their statutory classifications will be set aside only if no grounds can be conceived to 

justify them.”219 Here, the New York Legislature's stated intent was not only racially 

neutral but in fact made no classifications at all—§ 520 applies to all criminal defendants 

without exception. Unless the disparity in the number of Indian defendants who fail to 

obtain release versus defendants from other racial groups is so dramatic as to permit no 

other conclusion, it appears unlikely that § 520 would be deemed unconstitutional in its 

application to Indian defendants.220 

 

 

 

III.  Same Problems, Same Solutions?: Approaches to Bail Reform 

 

 The problems faced by SRMIR residents are unique in that most home- or land-

owners outside of Indian Country are not restricted in using their property to acquire such 

bail bonds. Nevertheless, the  prolonged incarceration of persons because of their 

inability to make bail is neither new nor limited in geographic scope: across the country 

                                                 
215  Washington v. Davis, 426 U.S. 229, 241 (1976). 

216 Id.; Korematsu v. U.S., 323 U.S. 214, 216 (1944). 
217 See e.g. Jennings v. Abrams, 565 F. Supp. 137, 138 (S.D.N.Y. 1983). 
218 Washington v. Davis, 426 U.S. 229, 242 (1976). 

219 Schilb v. Kuebel, 404 U.S. 357, 364-365 (1971). 

220 Washington v. Davis, 426 U.S. 229, 242 (1976). 
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and over the course of several decades jurists, law enforcement, legislators and 

community groups have repeatedly raised the issue and sought solutions.221 This section 

will examine in greater detail the efforts in a selection of communities that not only 

experienced success but could also be adapted to the SRMIR's particular circumstances. 

 

 For convenience and ease of reading, these examples have been grouped 

according to the methods that they employ. While variations among the individual 

programs grouped under a particular heading will be discussed, the focus will rest on 

their commonalities and the extent to which these common features succeeded in 

different settings.  

 

1. Empirical Data & Individual Evaluation: Pre-Trial Risk Assessment in New 

Orleans Parish & Duluth, Minnesota 

 

 The use of Pre-Trial Risk-Assessment Instruments (hereinafter “RAIs”) has 

spread in recent years as a method of applying empirically obtained information on 

defendant behavior to determine the precise risk that a given person poses for failure to 

appear or recidivism so that judges and court staff can make informed, objective 

decisions when setting bail conditions.222 This section will focus on two instances where 

RAIs and the attendant procedures were implemented: the introduction of a system of 

pre-trial risk assessment in New Orleans Parish with the support of the Vera Institute and 

the introduction of RAIs in the courts of St. Louis County, Minnesota with the aid of the 

ABA's Racial Justice Improvement Project (RJIP).223   

 

 

                                                 
221 See “The Price of Freedom.  Bail and Pretrial Detention of Low Income Nonfelony Defendants in 

New York City.” Human Rights Watch Dec. 2, 2010; Alex Petrossian, Note: Finally some Improvement, 

but will it accomplish anything? An Analysis of whether the Charitable Bailbonds Bill can survive the 

Ethical Challenges headed its way, 40 Fordham Urb. L.J. 2013, 2025 (2013) (hereinafter “Petrossian”); 

Gustavo Rivera, Bail Bond Charity, N.Y. Senate (Aug. 22, 2012), 

     http://www.nysenate.gov/news/bail-bond-charity (last accessed Sept. 25th, 2014); North Carolina 

Governor's Crime Commission, Pretrial Service Programs in North Carolina: A Prospect and Impact 

Assessment at 1, 16 (October 2007); Cynthia Jones, “Give us Free”: Addressing Racial Disparities in Bail 

Determinations, 16 N.Y.U. J. LEGIS. & PUB. POL'Y 919, 945 (2013); RACIAL JUSTICE IMPROVEMENT 

PROJECT, Minnesota Task Force Members, available at  (last accessed October 7th, 2014); Courtney Ham, 

New Orleans Pretrial Services Program has Promising Future, CURRENT THINKING (Vera Institute Blog) 

(April 22, 2014), http://www.vera.org/blog/new-orleans-pretrial-services-program-has-promising-future 

(last accessed October 8, 2014). 

222 See North Carolina Governor's Crime Commission, Pretrial Service Programs in North Carolina: 

A Prospect and Impact Assessment at 1, 16 (October 2007); VERA INSTITUTE OF JUSTICE, New Orleans 

Pretrial Services, available at http://www.vera.org/project/new-orleans-pretrial-services (last accessed 

October 7th, 2014); NEW ORLEANS PRETRIAL SERVICES, Why Pretrial Services, available at 

http://pretrialnola.org/how-pretrial-works/ (last accessed October 7th, 2014); RACIAL JUSTICE 

IMPROVEMENT PROJECT, Minnesota Task Force Members, available at 

http://racialjusticeproject.weebly.com/minnesota.html (last accessed October 7th, 2014). 
223 VERA INSTITUTE OF JUSTICE, New Orleans Pretrial Services, available at 

http://www.vera.org/project/new-orleans-pretrial-services (last accessed October 7th, 2014); RACIAL 

JUSTICE IMPROVEMENT PROJECT, Minnesota Task Force Members, available at 

http://racialjusticeproject.weebly.com/minnesota.html (last accessed October 7th, 2014). 

http://www.nysenate.gov/news/bail-bond-charity
http://www.vera.org/blog/new-orleans-pretrial-services-program-has-promising-future
http://www.vera.org/project/new-orleans-pretrial-services
http://pretrialnola.org/how-pretrial-works/
http://racialjusticeproject.weebly.com/minnesota.html
http://www.vera.org/project/new-orleans-pretrial-services
http://racialjusticeproject.weebly.com/minnesota.html
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  a. New Orleans Pre-Trial Services 

 

 New Orleans Parish has long experienced high jail occupancy that is well above 

the national average. While the U.S. average was recently calculated to be 275 persons 

per 100,000 in population, New Orleans has 475 persons in jail per 100,000.224 This 

problem did not decline in the post-Katrina period but was in fact exacerbated by the 

damage to facilities, the drain of personnel and the general disruption that attended the 

storm and its aftermath.225 To address the myriad issues facing the New Orleans criminal 

justice system the city enlisted the aid of the Vera Institute, which focused its efforts on 

reforming the process of determining bail so that the ends of public safety and ensuring 

appearance were met without unnecessarily confining defendants.226 Working together 

with the various institutional players in the New Orleans criminal justice system, the Vera 

Institute helped design and implement a universal screening procedure that incorporates 

interviews with defendants, the gathering of relevant information prior to the first 

appearance, the use of an “empirical risk-assessment instrument to guide release 

decisions,” post-release defendant supervision and a “court-date reminder system to help 

defendants.”227  

 

 The risk-assessment procedure begins with an interview shortly after arrest, 

administered in the New Orleans Parish Jail itself by employees of New Orleans Pretrial 

Services. This interview covers a number of factors that studies have shown to be 

indicative of the risk that defendants pose if released prior to trial: employment and job 

history, family and housing situation, prior convictions and open charges, nature of the 

charges, among others.228 The answers are verified by the intake staff, who call 

employers, family members and confirm criminal history.229 These factors then generate a 

score which represents the degree of risk that the defendant will not appear or will 

                                                 
224 Courtney Ham, New Orleans Pretrial Services Program has Promising Future, CURRENT 

THINKING (Vera Institute Blog) (April 22, 2014), http://www.vera.org/blog/new-orleans-pretrial-services-

program-has-promising-future (last accessed October 8, 2014) (475 per 100,000 residents in New Orleans 

Parish compared to 250 per 100,000 nationally). 

225 RESHAPING A GREATER NEW ORLEANS: CRIMINAL JUSTICE (WYES, 2012), available at 

http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/ (last accessed October 

8, 2014) (noting that in pre-Katrina New Orleans the coordination and cooperation between the District 

Attorney's office and the Police was insufficient to ensure that felony arrests were translated into felony 

prosecutions, resulting in cases of fruitless arrests for which defendants were jailed for failure to make bail 

but without an ultimate felony conviction). 

226 VERA INSTITUTE OF JUSTICE, New Orleans Pretrial Services, available at 

http://www.vera.org/project/new-orleans-pretrial-services (last accessed October 7th, 2014) 

227 Id.; NATIONAL INSTITUTE OF CORRECTIONS, TECHNICAL ASSISTANCE NO. 13C1066, NEW 

ORLEANS PRETRIAL SERVICES 6 (2013) (hereinafter “NATIONAL INSTITUTE OF CORRECTIONS”). 

228 RESHAPING A GREATER NEW ORLEANS: CRIMINAL JUSTICE (WYES, 2012), available at 

http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/ (last accessed October 

8, 2014) (the intake procedure is shown in action in this reportage); NATIONAL INSTITUTE OF CORRECTIONS, 

supra note 58, 24. 

229 NATIONAL INSTITUTE OF CORRECTIONS, supra note 58, 5. 

http://www.vera.org/blog/new-orleans-pretrial-services-program-has-promising-future
http://www.vera.org/blog/new-orleans-pretrial-services-program-has-promising-future
http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/
http://www.vera.org/project/new-orleans-pretrial-services
http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/
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commit further offenses prior to trial.230  
 

 The intake interview also represents an opportunity to fulfill other essential 

screening processes, enhancing its utility in and to the judicial system. Because the 

screening already takes account of a defendant's employment status and history, as well 

as assessing their financial means, the intake personnel are well situated to make an 

indigency determination.231 They then pass on this information to the court, the 

prosecutor and the public defender's office, affording the latter a chance to get involved in 

the defendant's case at an earlier point than had been possible prior to the advent of the 

screening process.232 The intake screening also identifies which defendants are eligible 

for the District Attorney's diversion program, improving the reach and impact of this 

program and permitting defenants the chance to avoid the consequences of a criminal 

conviction through rehabilitation.233 New Orleans Pretrial Services also takes advantage 

of the opportunity to put defendants in contact with other public services, for example 

substance abuse counseling or mental health assessment.234  

 

 The role of New Orleans Pretrial Services does not end after the screening 

process, but instead continues until the defendant's court date and involves regular 

reminders to defendants released on personal recognizance or personal surety bonds.235 

This involves the development of an individualized supervision plan that incorporates 

court all court-mandated elements, such as electronic monitoring, curfews and drug 

testing.236  

 

 Pretrial Services also plays an important role in data collection. Because of the 

expansive nature of the screening questions, Pretrial Services acquires considerable and 

detailed information on defendants, permitting a continuous reevaluation of bail and 

supervision criteria.237 This information also has the potential to aid police and 

prosecutors by indicating which defendants are likely recidivists, as well as identifying 

good candidates for diversion and other rehabilitative programs.238 Currently, Pretrial 

Services is integrating various databases maintained in the criminal justice system of 

New Orleans Parish into a single system, thereby eliminating redundancies and 

                                                 
230 See  NATIONAL INSTITUTE OF CORRECTIONS, supra note 58, 11-12. 
231 NEW ORLEANS PRETRIAL SERVICES, Services Provided, available at 

http://pretrialnola.org/services-provided/ (last accessed November 22nd, 2014). 

232 Id.; ORLEANS PARISH DISTRICT ATTORNEY, Diversion Program, available at 

http://orleansda.com/divisions/diversion-program/ (last accessed November 22nd, 2014). 
233 ORLEANS PARISH DISTRICT ATTORNEY, Diversion Program, available at 

http://orleansda.com/divisions/diversion-program/ (last accessed November 22nd, 2014). 
234 NEW ORLEANS PRETRIAL SERVICES, Services Provided, available at 

http://pretrialnola.org/services-provided/ (last accessed November 22nd, 2014). 

235 Id. 
236 Id. 
237 Id.; NATIONAL INSTITUTE OF CORRECTIONS, supra note 58, 6-7. 

238 NATIONAL INSTITUTE OF CORRECTIONS, supra note 58, 7. 

http://pretrialnola.org/services-provided/
http://orleansda.com/divisions/diversion-program/
http://orleansda.com/divisions/diversion-program/
http://pretrialnola.org/services-provided/
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improving both access and the value of the information provided.239  

 

 The effects of the efforts made by New Orleans Pretrial Services have been 

overwhelmingly positive. Almost a third of the defendants in one sample group were 

released on personal recognizance or a cash bond of less that $2,500; 95% of these 

defendants appeared for their court date as required and 96% committed no further 

offenses while on release.240 While this release rate was lower than the national average, 

its success rate was significantly higher, and proposals have been made to improve post-

intake review procedures to identify defendants who might be eligible for release pending 

trial on non-violent charges.241    

 

  b. The Racial Justice Improvement Project in St. Louis County, Minnesota 

 

 The Racial Justice Improvement Project (RJIP), launched by the ABA in 2010 to 

“identify and reform policies and practices that produce racial disparities in local criminal 

justice systems,” organized a task force in St. Louis County, Minnesota to address the 

disparities in jail time served as a result of failure to post bail.242 St. Louis County, which 

includes the city of Duluth, Minnesota and stretches over 170 miles across the 

northeastern border of that state.243 While Native Americans only made up about 2% of 

county residents they comprised a disproportionately high number of those arrested and 

those held in pre-trial detention.244  

 

 To develop methods and practices in addressing this disparity, the RJIP formed a 

local task force that included the County Attorney, the Chief Public Defender, the Deputy 

Chief of Police, a criminal court judge, a representative from the American Indian 

Commission, the head of the local probation office and a task force coordinator.245   

 

 The Commission first examined the bail practices in Minnesota, which under the 

state's law permits judges to consider community safety, nature and circumstances of the 

offense, employment, family ties, financial resources, prior failures to appear at court and 

                                                 
239 NEW ORLEANS PRETRIAL SERVICES, Services Provided, available at 

http://pretrialnola.org/services-provided/ (last accessed November 22nd, 2014). 

240 NATIONAL INSTITUTE OF CORRECTIONS, supra note 58, 8. 

241 Id. at 8-9, 11. 
242 See generally THE RACIAL JUSTICE IMPROVEMENT PROJECT, About Us, available at 

http://racialjusticeproject.weebly.com/about-us.html (last accessed October 19th, 2014); THE RACIAL 

JUSTICE IMPROVEMENT PROJECT, Minnesota Task Force, available at 

http://racialjusticeproject.weebly.com/minnesota.html (last accessed October 19th, 2014); Cynthia E. Jones, 

“Give Us Free: Addressing Racial Disparities in Bail Determinations, 16 N.Y.U. J. Legis. & Pub. Pol'y 

919, 946 (2013) (hereinafter “Jones”). 

243 Jones, supra note 73, at 946. 

244 Id. 

245 Id. 

http://pretrialnola.org/services-provided/
http://racialjusticeproject.weebly.com/about-us.html
http://racialjusticeproject.weebly.com/minnesota.html
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prior criminal history, among others.246 However, judges were usually not aware of this 

information when making bail determinations and “pretrial release reports” were 

prepared by the probation office only upon request by a judge.247 Initial inquiries 

indicated that many defendants awaiting trial in jail found themselves in that position 

because of their inability to make bail, not because judges had deemed them flight risks 

or dangerous on the basis of relevant information.248 An empirical study of pretrial 

release data revealed that Caucasians “were at least twice as likely as other racial 

categories to be released on their own recognizance, and minority defendants were more 

likely to have bail set, even after accounting for offense severity level and number of 

felony charges.”249 The Commission also noted race-neutral factors that could account for 

some of the disparate impact on Native Americans, in particular the tendency of judges to 

set higher bail for persons residing in distant locales like the reservations in the state.250  
 

 To address the situation the Commission first undertook to educate both 

arraignment court judges and the probation officers of Saint Louis County about the 

factors that indicate the danger or flight risk posed by defendants, as well as the best 

practices for cases involving low-risk defendants released without bail or under 

supervision.251 Another key component for the commission was ensuring that bail reports 

are available to judges in all felony cases, which in turn required working with the 

probation office to reduce the number of bail reports in misdemeanor and other cases 

where defendants are likely to be released without bail.252  

 

 One part of the response to this situation was the development of a new pre-trial 

risk assessment tool in cooperation with an expert from the Pretrial Justice Institute and 

creating regular procedures for its use so as to reduce the influence of individual bias.253 

A key component of this procedure is a short check list that reduces multiple recognized 

factors into a few determinative questions, which at each step of the instrument result in 

                                                 
246 Cynthia Jones, Confronting Race in the Criminal Justice System: The ABA's Racial Justice 

Improvement Project,  Criminal Justice, Vol. 27, No. 2, at 14-15 (Summer 2012) (hereinafter “Confronting 

Race”). 

247 Id.  

248 Id. 

249 Id at 15. 

250 Confronting Race, supra note 71, at 15; Jones, supra note 73, at 949-50. 

251 Jones, supra note 73, at 954. 

252 Id. 

253 Id.; ABA RACIAL JUSTICE IMPROVEMENT PROJECT, Pretrial Release Considerations, available at 

http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc (last accessed October 20th, 

2014) (a copy of the pretrial release checklist now in use by the probation office and courts in Saint Louis 

County, Minnesota). 

http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc
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recommended courses of action.254 The first phase ascertains whether there are any holds 

on the defendant through the Minnesota Department of corrections or other jurisdictions 

and whether the defendant is charged with murder or attempted murder. If the answer to 

either of these is “yes” the checklist does not recommend completion of a Pre-Trial 

Release Study, reflecting the fact that these factors tend to indicate that higher bail (or 

perhaps even the refusal of bail) is necessary.255 The next section of the checklist moves 

on to the question of whether the State's sentencing guidelines “call for a presumptive 

stay of...imposition of sentence” and whether the defendant has a low criminal history 

rating.256 If the answer to both questions is “yes” and the defendant is not released on his 

own recognizance a Pre-Trial Release Study is recommended.257 This aims to prompt 

parole officers and judges to reconsider such cases where the defendant is charged with a 

relatively minor crime and has little prior record to indicate any likelihood of failing to 

appear or recidivism. Moreover, if the defendant is ultimately not released on personal 

recognizance, the court is asked to “state its reasons either on the record, or in a 

subsequent order.”258 The RJIP continues to work on the pre-trial evaluation process and 

is developing further materials to facilitate more just and sustainable alternatives to bail. 

For example, as of 2013 the RJIP was in the process of developing a chart that judges in 

the county would have with them at the bench as a quick reference for appropriate 

alternatives to cash bail.259 Finally, the Commission also made preparations for the 

implementation of regular data collection so that the probation office and the courts can 

(re-)evaluate their practices in the future.260 

 

2. “Get out of Jail Free”: Charitable Bail Bond Agencies in New York 

 

 Charitable Bail Bond Agencies (CBBAs) have been tested extensively in New 

York state and led the New York State Legislature to provide statutory language 

supporting the formation of such charitable agencies.261 The formation of such an entity 

by the SRMIR Tribal Government in accordance with New York presents an option for 

unilateral action that is not dependent on the cooperation of any municipal or state 

institutions in New York. However, a CBBA is not without cost and may very well be 

controversial in its own right—and in any case would only be able to aid a portion of 

Indian defendants. 

                                                 
254 ABA RACIAL JUSTICE IMPROVEMENT PROJECT, Pretrial Release Considerations, available at 

http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc (last accessed October 20th, 

2014). 

255 Id.; Jones, supra note 73, 953-54. 
256 ABA RACIAL JUSTICE IMPROVEMENT PROJECT, Pretrial Release Considerations, available at 

http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc (last accessed October 20th, 

2014). 

257 Id. 
258 Id. 
259 Jones, supra note 73, at 954. 

260 Id. 

261 � NY CLS Ins § 6802, 6805; Gustavo Rivera, Bail Bond Charity, N.Y. Senate (Aug. 22, 2012), 

http://www.nysenate.gov/news/bail-bond-charity (last accessed Sept. 25th, 2014). 

http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc
http://racialjusticeproject.weebly.com/uploads/6/9/3/9/6939365/checklist.doc
http://www.nysenate.gov/news/bail-bond-charity
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The Vera Institute of Justice launched the first major effort in New York state to 

provide bail services to indigent defendants who would otherwise spend the pre-trial 

period in jail.262 The Vera Institute's aim from the outset was to create “a pretrial 

supervision program so good that it [could] compete with jail—one that [could] virtually 

guarantee that defendants under supervision [would] neither abscond nor commit new 

crimes.”263 The Vera Institute organized bail entities in three New York City area 

counties, including the Bronx, which posted bond at no cost to indigent defendants in 

exchange for each defendant's agreement to participate in an intensive pre-trial 

supervision program involving “daily physical monitoring of participants.”264  

 

The advantage of this program was that it created an opportunity for meaningful 

intervention, for example by getting the defendant connected to substance abuse or other 

therapeutic programs, which could have a lasting impact on their lives and reduce the 

likelihood that the defendant would fail to appear or be arrested again.265 The defendant's 

compliance with the program requirements could also be deployed at sentencing in the 

defendant's favor, showing the judge that a jail sentence would not be necessary.266 

However, the program was intense and stringent, requiring daily reporting tasks on the 

part of the defendant and constituting a virtual punishment before trial, since the 

“defendant's freedom is...restricted in a way that it would not have been if the defendant 

had been able to post bail.”267 The restrictive nature of the bail conditions became 

especially impractical in cases where the trial did not take place until months after the 

arrest. Over the course of time many defendants became increasingly frustrated with the 

bail requirements, leading to increased infractions against the rules and then increasingly 

stringent requirements.268 Particularly in the Bronx the wait times were long and the rate 

at which the defendants were returned to jail correspondingly high.269 In the end the 

Bronx program proved unworkable and was shuttered, although the initiatives in the 

other counties continued.270  

The Bronx Freedom Fund effectively picked up in 2007 where the Vera Institute 

had left off.271 Founded by the Bronx Defender, the Freedom Fund is a revolving fund 

that posts bail for indigent defendants without any of the hefty supervision requirements 

                                                 
262  Andrea Clisura, Note:None of their Business: the Need for Another Alternative to New York’s 

Bailbond Business,  

     19 J. L. & Pol’y 307, 322-23 (2010) (hereinafter “Clisura”). 
263 Id. at 323. 

264 Id. at 322. 

265 Id. at 323-24. 

266 Id. at 324. 

267 Id. at 323-24. 

268 Clisura, supra note 93, at 324-25. 

269 Id. at 324-25. 

270 Id. at 326. 

271 Id. at 326-27. 
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imposed under the Vera Institute's model.272 Instead, the Freedom Fund relied on lower-

cost methods of ensuring appearance and insuring return of the funds: maintaining phone 

and mail contact with defendants, making personal visits, requiring third parties to put up 

collateral for the defendants.273 Despite having a smaller staff and less expansive 

operation than the Vera Institute initiative, the Freedom Fund was able to ensure the 

appearance of the overwhelming majority of the defendants, the success rate reaching as 

high as 99% in the first months of operation.274  

 

The Bronx Freedom Fund was briefly placed in a precarious position in 2009 

when a Bronx County Supreme Court Judge refused to accept bail from the Freedom 

Fund, reasoning that it did not fulfill the licensing requirements of a bail bond agency 

under New York's Insurance Law § 6801.275 This incident in turn provided some of the 

impetus for New York's Charitable Bail Bonds Bill, which was passed a little over three 

years later and expressly permits an organization like the Bronx Freedom Fund to 

operate.276  

 

New York's “Charitable Bail Organization” Statute, NY CLP Ins § 6805, provides 

for a licensing process and establishes the regulatory framework governing such 

institutions.277 Section (b) of the statute imposes certain restrictions on CBBAs activities, 

for example: they are only permitted to provide bail money on behalf of persons 

“financially unable to post bail”; they may only provide bail for amounts of $2,000 or 

less; and they may only provide bail money for misdemeanor offenses.278 This means that 

felony offenses and cases where the bail determination exceeds $2,000 are entirely 

excluded from a CBBA's scope of activities.279 It is also worth noting that the previous 

and existing CBBAs discussed above operated in an even more limited fashion than the 

statute required. For example, the Bronx Freedom Fund restricted its activities to clients 

of the Bronx defender, provided bail only where it was set for $1,500 or less and then 

                                                 
272 Clisura, supra note 93, at 336-37. 

273 Id. at 335. 

274 What we do, THE BRONX FREEDOM FUND, available at 

http://www.thebronxfreedomfund.org/about-the-fund.html (last accessed Sept. 27, 2014). It should also be 

noted that the Bronx Freedom Fund employs a number of selection criteria: 1) only clients of the Bronx 

Defender are eligible; 2) bail must be $1500 or less (lower than the maximum set by the Charitable Bail 

Bonds Law); 3) charge must be a misdemeanor or non-violent felony; 4) the CJA assessment shows 

defendant to be at low risk of flight. Alex Petrossian, Note: Finally some Improvement, but will it 

accomplish anything? An Analysis of whether the Charitable Bailbonds Bill can survive the Ethical 

Challenges headed its way, 40 Fordham Urb. L.J. 2013, 2025 (2013) (hereinafter “Petrossian”). 

275 People v. Miranda, 899 N.Y.S.2d 62, 2009 WL 217054 (Sup. Ct.2009). 

276  Gustavo Rivera, Bail Bond Charity, N.Y. Senate (Aug. 22, 2012), 

     http://www.nysenate.gov/news/bail-bond-charity (last accessed Sept. 25th, 2014). 

277 NY CLP Ins § 6805(a). 
278 NY CLP Ins § 6805(b)(1) & (2). 
279 Id. 

http://www.thebronxfreedomfund.org/about-the-fund.html
http://www.nysenate.gov/news/bail-bond-charity
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only after it had undertaken its own evaluation of the client's flight risk.280 While this has 

yielded great success in ensuring that the clients in question made the required court 

appearances and the pre-trial release appears to have affected their case outcomes 

positively, it is important to recognize that this represents a select group among the broad 

mass of defendants unable to make bail and thus makes any prediction of a new CBBA's 

performance problematic.  

 

3. Solutions Hidden in Plain Sight: Alternatives to Detention in New York & the 

SRMIR 

 

 Starting in 2013 New York State's Office of Children and Family Services 

launched a new effort to fund local programming aimed at “keep[ing] youth out of 

detention and/or placement” and included support for the “statewide implementation of a 

validated detention risk assessment (DRAI).”281 Such Alternative to Detention (ATD) 

Programs specifically targets those youth who “would, in all likelihood, be in detention if 

the ATD did not exist,” with the aim of ensuring that “participating youth return to court 

without re-arrest.”282  

 

 The various local ATD Programs generally incorporate some system of reminders 

and informational assistance for the juvenile defendant and his or her family and features 

frequent contact with youth and family, especially during nights and weekends.283 All 

ATD Programs are required to track key data so that the effectiveness of each program 

can be measured and their further development based on empirical information.284 

Among the ATD models highlighted by the Office of Children and Family Services as 

particularly effective are: Shelter or Respite Beds as a “safe, non-detention option...for 

youth who cannot currently return to their home”; Tracker Programs in which local staff 

“conduct periodic/random home visits to provide support and to ensure that youth are 

adhering to program requirements”; Evening Reporting Centers that provide youth with 

programs of activities to fill their evening and weekend times; and Electronic Monitoring 

combined with sobriety support for youth where necessary.285  

                                                 
280 What we do, THE BRONX FREEDOM FUND, available at 

http://www.thebronxfreedomfund.org/about-the-fund.html (last accessed Sept. 27, 2014).  

281 OFFICE OF CHILDREN AND FAMILY SERVICES, Detention Reform in New York, available at 

http://www.ocfs.state.ny.us/main/detention_reform/ (last accessed October 16th, 2014); see also Annie 

Salsich, Improving Juvenile Sentencing Recommendations in NYC, available at 

http://www.vera.org/project/improving-juvenile-sentencing-recommendations-nyc-department-probation 

(last accessed October 19th, 2014). 

282 OFFICE OF CHILDREN AND FAMILY SERVICES, Alternative to Detention and Placement Programs, 

available at http://www.ocfs.state.ny.us/main/detention_reform/ATD_elements.asp (last accessed October 

16th, 2014) (hereinafter “Alternative to Detention and Placement Programs”) (emphasis in original). 

283 Alternative to Detention and Placement Programs, supra note 113. 

284 Examples of the data tracked include failure-to-appear rates, re-arrest rates while participating in 

the program, average length of stay within the program and all reasons for ending program participation 

(even those not related to re-arrest). Alternative to Detention and Placement Programs, supra note 113. 

285 Id.  

http://www.thebronxfreedomfund.org/about-the-fund.html
http://www.ocfs.state.ny.us/main/detention_reform/
http://www.vera.org/project/improving-juvenile-sentencing-recommendations-nyc-department-probation
http://www.ocfs.state.ny.us/main/detention_reform/ATD_elements.asp
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 The first evaluation of the New York ATD program was performed in 2013 and 

classified it as “promising,” although improvements were not deemed clear enough at 

that time to rate it as definitively “effective.”286 Although it indicated little to no effect on 

the entering of guilty pleas by the youth offenders and little change in the amount of time 

they spent in jail, the ATD program was successful in reducing recidivism in the six 

months following initial arrest and decreasing violent felony recidivism.287 Interestingly, 

the program appeared at that time to have experienced the greatest gains among youth 

offenders with characteristics indicating a high risk of re-offense.288 The program 

continues at present and the initial funding placed at the disposal of qualifying projects by 

the state will continue to flow through at least the rest of 2014.289  

 

 Numerous Indian Nations, including the St. Regis Tribal Government, have also 

set up their own diversion and alternative to detention programs for defendants faced 

with substance abuse issues.290 Release under “Community Supervision” has been 

promoted by scholars and implemented by many tribes. Such a program might 

encompass individuals on pre-trial release or in a diversionary program, or even those 

convicted of a crime.291 A 2007 resolution of the American Bar Association proposed the 

following eligibility guidelines for individuals to be admitted to a Community 

Supervision Program: that the offender pose no “substantial threat to the community”; not 

be facing charges for a crime involving substantial violence; have no prior criminal 

history “that makes community supervision an inappropriate sanction”; and not currently 

be on probation.292 The precise form that release under Community Supervision takes can 

vary from Tribe to Tribe, but most involve some reporting requirements and involve 

contact with either the police or another authority. Among the advantages of Community 

Supervision is the opportunity to engage the offender in therapeutic or rehabilitative 

programs, which have been shown to significantly reduce recidivism.293  

                                                 
286 See OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENTION, About Model Programs Guide, 

available at http://www.ojjdp.gov/mpg/Home/About (last accessed October 19th, 2014) (detailing the 

underlying factors involved in the rating evaluation); Rempel, Lambson, et al., The Adolescent Diversion 

Program: A First Year Evaluation of Alternatives to Conventional Case Processing for Defendants Ages 16 

and 17 in New York, CENTER FOR COURT INNOVATION (January 2013) at v-vi (hereinafter “The Adolescent 

Diversion Program”). 

287 The Adolescent Diversion Program, supra 117, at v (8% of program participants re-arrested on 

felony charges within six months versus 10% of those not participating in the program, with re-arrests for 

violent felonies standing at 4% and 5% respectively). 

288 The Adolescent Diversion Program, supra 117, at v-vi (noting that the success with high-risk 

offenders and lack of success with low-risk offenders indicates that program should focus on high-to-

medium-risk offenders). 

289 Office of Children and Family Services,  

290 See Kimberly A. Cobb & Tracy G. Mullins, Tribal Probation: An Overview for Tribal Court 

Judges, Journal of Court Innovation, Vol. 2 No. 2, 329 at 333 (2009) (describing guidelines for 

“community supervision” of tribal members). 
291 Id. 
292 Id. 
293 Id. at 336-38; CRIME & JUSTICE INST., IMPLEMENTING EVIDENCE-BASED PRACTICE IN COMMUNITY 

CORRECTIONS: THE PRINCIPLES OF EFFECTIVE INTERVENTIONS 9 (2004), available at 

http://www.ojjdp.gov/mpg/Home/About
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 On the SRMIR the primary diversion program is through the Tribe's Healing to 

Wellness Drug Court (HWDC), which permits both Mohawks and members of other 

tribes294 to obtain treatment in lieu of confinement where the offense in question relates 

to drugs or alcohol or is a non-violent committed while under the influence of such 

substances.295 Of particular significance is that this program encompasses defendants 

appearing before the Town of Bombay Court and involves significant contact and 

cooperation with New York prosecutors in those cases.296 As such this program, which at 

present provides Tribal members with rehabilitative support in the context of plea 

agreements resulting in convictions, offers a strong model for approaches to pre-trial 

release that would substitute supervised participation in therapeutic and rehabilitative 

programs for bail in the form of cash or bond. 

 

 The process of entering the HWDC program begins at the earliest after the arrest 

of a potential participant, usually undertaken either by the defendant, a relative or his 

attorney.297 The HWDC then performs an evaluation, the contents of which remain 

confidential and which covers such diverse items as criminal history, current charges, 

eligibility requirements and the individual's circumstances.298 If the HWDC team 

determines that the applicant meets the eligibility requirements and would be an 

appropriate candidate for the program, an “offer of participation” is made to the 

applicant.299 This is rarely the end of the intake procedure, however, as most participants 

are charged before New York courts, chiefly the Town of Bombay Court. As such, 

consent of the prosecution and incorporation of the treatment program in the plea or 

diversion agreement forms a further requirement for participation in the HWDC.300 Once 

the participant has signed the contract with the HWDC and the incorporation of the 

treatment regimen has been approved by the presiding judge, the participant begins the 

first of the HWDC's four phases, each of which incorporates incentives and sanctions.301 

Cooperation in and successful completion of steps toward rehabilitation is incentivized 

through advancement to further phases, the lifting of sanctions and other forms of 

positive reinforcement.302 By contrast, noncompliance with the treatment plan results in 

sanctions levied by the presiding in consultation with the HWDC and may include 

increased urine-testing, return to earlier treatment phases, electronic monitoring, curfews 

                                                                                                                                                 
https://s3.amazonaws.com/static.nicic.gov/Library/019342.pdf (last accessed November 26th, 2014) 

(summarizing research on the subject). 
294 ST. REGIS MOHAWK TRIBAL HEALING TO WELLNESS DRUG COURT – POLICY AND PROCEDURES 

MANUAL 7 (2012) (the eligibility criteria provide that the prospective participant must be “a member of or 

eligible for membership in the St. Regis Mohawk Tribe [or] a member of another federally recognized 

tribe”; document on file with the author, provided courtesy of the Drug Court) (hereinafter “DRUG COURT 

POLICY & PROCEDURES”). 
295 Id. at 7. 
296 Id. at 5. 
297 Id. at 7-8. 
298 DRUG COURT POLICY & PROCEDURES, supra note 125, at 7 (one exception exists for mandatory 

reporting of child abuse). 
299 Id. 
300 Id. at 8. 
301 Id.; see also SRMT HWDC DRUG COURT CONTRACT TEMPLATE 2-3 (provided courtesy of the 

HWDC and on file with the author). 
302 DRUG COURT POLICY & PROCEDURES, supra note 125, at 8. 

https://s3.amazonaws.com/static.nicic.gov/Library/019342.pdf
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or even incarceration.303 The HWDC team also meets independently prior to a 

participant's court appearances to evaluate their progress and determine what 

recommendations, if any, need to be made to the judge.304  

 

 Although the actual length of treatment varies depending on the individual 

participant's circumstances and behavior, the minimum period of treatment is one year, 

with each of the four phases comprising 90 days.305 If at the end of the fourth phase the 

participant meets certain further requirements (e.g. has been compliant with court 

mandates for at least eight months, can show sustained employment, has completed any 

specified program requirements) s/he may “graduate” from the program, at which point 

monitoring through the HWDC and the court ends.306 However, those participants who 

desire or need further support can receive it through social services and HWDC alumni 

are encouraged to stay engaged with the program through volunteer work.307  

 

IV. Evaluating the Possible Application of the Reform Initiatives to the SRMT's 

Situation 

 

 This section aims to outline some of the practical considerations and challenges 

facing the implementation of the solutions detailed in the previous section. While no one 

of the discussed mechanisms is regarded as inherently superior to the others, 

considerations of cost, benefit and practicability are sketched here to stimulate thought 

and discussion on each option's merits. Although the focus here is on concrete, practical 

solutions to the bail dilemma facing Indian defendants, one should neither lose sight of 

the potential for a constitutional challenge to the New York bail regimen (discussed in 

section II.2. above) nor discount the potential for a fruitful dialogue with members of the 

New York state judiciary. The options discussed here are also in no way mutually 

exclusive and may be combined with either each other, with a reform-oriented course of 

cooperation with New York state institutions or even pursued subsequent to a 

constitutional challenge to the validity of New York's bail regime, regardless of the 

outcome. 

 

1. Pre-Trial Risk Assessment & Assuring Appearance 

 

 The introduction of a regimen of pre-trial assessment tools and processes could 

significantly reduce the number of SRMIR residents who are forced to spend the pre-trial 

period in jail because of their inability to post bail while still ensuring their appearance at 

court.308 Working in cooperation with the Town of Bombay court the SRMIR could 

                                                 
303 Id.  
304 Id. at 9 (initially HWDC participants appear in court every week to report their progress to the 

judge). 
305 Id. at 11-15 (the phases are individually termed “Orientation / Choice,” “Challenge / Change,” 

“Connections” and “Transition”). 
306 DRUG COURT POLICY & PROCEDURES, supra note 125, at 15, 19. 
307 Id. at 19. 
308 Accepting Baradaran and McIntyre's study, for example, would indicate that over 20% more pre-

trial detainees could be released. Baradaran & McIntyre, supra note 11, at 502. 
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develop Risk Assessment Instruments (RAIs) based on empirically-tested data that would 

provide intake personnel with an objective measure of the likelihood with which the 

defendant in question would fail to appear. Current programs, such as the St. Louis 

County project detailed above, offer further examples of materials and processes that can 

aid in the evaluation of the conditions of release for defendants.309 The proliferation of 

such programs also indicate that the SRMIR and the Town of Bombay will have ample 

opportunity to seek out communities and programs that are relevant to their situation and 

will enjoy the advantage of learning from others' mistakes.  

 

 Furthermore, a pre-trial assessment regimen opens the door to other rehabilitative 

options, as exemplified in the Alternative to Detention programs supported recently by 

New York State.310 For defendants suffering from substance abuse issues, who require 

counseling or could otherwise benefit from available public services, the moment of 

contact with intake personnel represents an opportunity to fundamentally change the 

course of their lives for the better and a number of the programs supported by New York 

State could serve as prime examples.311 

 

 Nevertheless, it is important to remember that this is a solution that requires close 

cooperation with the court system of the Town of Bombay, which in turn necessitates 

negotiations and discussion of the development of such a program of pre-trial assessment 

and decisions concerning the associated costs. Such a program would require at a 

minimum the preparation and training of probation and court personnel and perhaps even 

the creation of specific intake positions, as in the case of New Orleans Parish described 

above.312 The Town of Bombay and the SRMIR would have to decide how to divide these 

costs, which could prove controversial in both communities. Still, a pre-trial assessment 

program would benefit not only the SRMIR residents but also residents of the Town of 

Bombay, which might increase its attractiveness to both parties. 

 

2. A Tribal Charitable Bail Bond Agency 

 

 One option open to the SRMIR is to set up a CBBA that would be able to post bail 

for SRMIR residents charged with misdemeanors in the Town of Bombay. Because a 

CBBA set up for SRMIR residents would have to post bail before a court (or, potentially, 

courts) in New York State, it would have to meet the requirements set forth in NY CLS 

                                                 
309 The Racial Justice Improvement Project is emphasized here because it dealt specifically with 

reservation residents who were detained pre-trial in disproportionate numbers and as such may have greater 

relevance to the situation of SRMIR residents. Jones, supra note 73, at 946. 

310 Alternative to Detention and Placement Programs, supra note 113 (listing examples of 

intervention-oriented programs that have been attempted by New York communities). 

311 Id. 

312 NEW ORLEANS PRETRIAL SERVICES, Why Pretrial Services, available at 

http://pretrialnola.org/how-pretrial-works/ (last accessed October 7th, 2014); RESHAPING A GREATER NEW 

ORLEANS: CRIMINAL JUSTICE (WYES, 2012), available at http://www.wyes.org/ondemand/reshaping-a-

greater-new-orleans-criminal-justice/ (last accessed October 8, 2014). 

http://pretrialnola.org/how-pretrial-works/
http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/
http://www.wyes.org/ondemand/reshaping-a-greater-new-orleans-criminal-justice/
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Ins § 6802 and § 6805, including: organization as a 501(c)(3) for federal tax purposes313; 

registration as a charitable organization in New York; obtaining the proper certification 

from the State; ensuring that its employees are properly licensed; restricting its bail 

posting to “amount[s] of two thousand dollars or less for a defendant charged with one or 

more misdemeanors”; depositing funds in only one county in the State.314 There is no 

statutory bar to a 501(c)(3) organized under tribal law registering as a charity in New 

York State, although it does constitute an additional registration that a CBBA would have 

to undertake beyond the certification and licensing with the Superintendent of Financial 

Services.315  

 

 In assessing whether a CBBA would be an appropriate solution to the bail-related 

issues facing SRMIR residents, the Tribe would have to consider the expense and effort 

required to establish such an institution. As noted above, beyond the initial (federally 

focused) organization of a 501(c)(3) there remain the registration as a charitable 

organization, the certification process and the licensing of employees, all of which would 

claim man-hours and resources of the SRMIR, and in the case of the CBBA's 

certification, would re-occur every five years.316  

 

 The SRMIR would also have to provide the initial capital for the CBBA's fund, 

although this should be a one-time cost if it successfully functions as a revolving fund 

along the lines of the Bronx Freedom Fund. This in turn would require some sort of 

selective process by which the CBBA would decide which residents posed a flight risk or 

would be unlikely to appear at their court date, as posting bail in such cases could quickly 

deplete the fund.317 Depending on the number of persons that such an evaluation 

excluded, one might reasonably ask whether the benefits of a CBBA could justify the 

costs. 

 

 Finally there is the question of public reaction to a CBBA, both within the 

SRMIR and in the Town of Bombay. SRMIR residents might reasonably question the 

decision to apply tribal resources to bailing persons out of jail, particularly as some might 

view this as effectively subsidizing bad behavior. The establishment of such a CBBA 

could also generate a degree of resentment among Town of Bombay residents, who might 

view the CBBA's activities as offering an unfair advantage to defendants from the 

SRMIR while other indigent defendants had to sit out their pre-trial time in jail. The 

                                                 
313 I.R.C. § 501(c). 

314 NY CLS Ins § 6805. 

315 NY CLS Exec § 172. 

316 NY CLS Ins § 6805(4-5) (renewal of certification also carries a fee of $1000, although the 

Superintendent of Financial Services may waive this fee). 

317 See What we do, THE BRONX FREEDOM FUND, available at 

http://www.thebronxfreedomfund.org/about-the-fund.html (last accessed Sept. 27, 2014). Despite the fact 

that the Bronx Freedom Fund already limits itself to clients of the Bronx Defender it further excludes those 

clients who are deemed at risk of flight / non-appearance following an evaluation, which therefore 

comprise only a fraction of those unable to post bail. Petrossian, supra note XX, at 2025. 

http://www.thebronxfreedomfund.org/about-the-fund.html
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possible effect of a CBBA on the relationship between the communities should figure 

prominently among any consideration of the CBBA option. 

 

3. Coordinating New York and Tribal Alternative to Detention Programs 

 

 As detailed above, New York State employs a range of Alternative to Detention 

Programs for juvenile offenders, many of which could prove effective in addressing the 

concerns of the Town of Bombay court while obviating the need for bail. The variety and 

breadth of ATD programs in New York State show that New York municipalities, on the 

local level, are no strangers to such efforts. With regard to the SRMIR residents 

appearing before the Town of Bombay Court there is not even a need to develop new 

procedures from scratch, as the Tribal Government's Healing to Wellness Drug Court has 

been working in cooperation with local prosecutors and the court for several years. 

 

 The only hurdle to securing SRMIR defendant's release into one of these 

programs on a pre-trial basis is development of appropriate procedures by the HWDC 

and coordination between it and the Town of Bombay Court.318 In principle the relevant 

changes would be limited to adapting the HWDC's existing program to the unique aspects 

of a defendant's circumstances as opposed to a convict's. In fact the HWDC in its early 

phase engaged with participants on pre-trial release but later discontinued this practice 

due to the difficulty of imposing sanctions on non-cooperative participants. While this 

may have been the appropriate decision at that point in time, some of the incentive issues 

could be resolved by conditioning pre-trial release on adherence to the program's 

parameters, with the ultimate sanction of pre-trial incarceration available to the court and 

HWDC. The main task would be to obtain the court's cooperation in crafting the pre-trial 

release conditions, which might reasonably fit in the categories of unsecured appearance 

bonds.319 All that would be necessary would be for the release to be conditioned on 

participation in the program and attendance at all corresponding court appearances. 

Otherwise, the existing HWDC procedures in cooperation with prosecutors and the court 

should function more or less as is.  

 

 Utilization of such a diversion program would benefit the Town by reducing the 

jail population (with the attendant costs) and, if ultimately successful in preventing 

recidivism, will lighten the burden on the Town's judiciary and police. Nevertheless, the 

Town is under no obligation to cooperate and could spurn such a proposed procedural 

change, either for cost and difficulty, or even to avoid the perception that it treats Indian 

defendants more favorably. Still, strong arguments can be made for cost and social 

benefits to the Town of Bombay and its Court—after all, the SRMIR actually covers the 

cost of the diversion program itself and the Town would save the costs of detaining an 

Indian defendant.  

 

 

 Such a diversionary program is by no means a panacea for the pre-trial dilemma 

facing many Indian defendants: many of the affected SRMIR residents may not be 

                                                 
318 DRUG COURT POLICY & PROCEDURES, supra note 125, at 9. 
319  See NY CPLR § 520.10 
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eligible for diversion, particularly if they have extensive prior criminal convictions that 

could make them ineligible for the program, while others might simply not fall within its 

scope, as it is geared toward defendants suffering from substance abuse issues. However, 

it is worth noting that among the top five charges filed against recidivists on pre-trial 

release during the period for which statistics were made available, one (Driving While 

intoxicated, 1st Offense) was alcohol-related and all alcohol-related charges together 

made up just a little less than 10% of all recidivist charges.320 Even a limited 

improvement on such recidivism could yield benefits for the Bombay Court docket and 

the community at large. If the Town and its Court are willing to cooperate with the Tribal 

Court and authorities, it is not overly optimistic to expect the release of many of the tribal 

members who would otherwise spend extended periods of time in pre-trial detention at 

great cost to themselves and their community. 

 

V. Conclusion 

 

 This article does not to endorse any specific reform initiative in responding to 

Indian defendant's difficulties in making bail. Nevertheless, having briefly assessed the 

merits of the various options and the obstacles facing their implementation, the author 

would like to recommend some guiding principles to any Tribe that seeks to address this 

issue. 

 

 As mentioned at the beginning of Section IV, none of the options are mutually 

exclusive and can be combined with one another or other approaches largely as a Tribe 

would see fit. Moreover, despite the utility of these reform approaches, there exist other 

potential axes of advance in addressing the bail conundrum facing Indian defendants. The 

author would recommend that Tribes keep their options open and structure their efforts 

along a principle of “progressive escalation,” where the Tribal Government can at first 

pursue low-cost and politically “palatable” solutions before pursuing options that either 

require a more serious commitment of resources (such as the programs described in this 

article) or have the potential to burden the Tribe's relationship with a State (such as 

challenging the constitutionality of a State's bail regime).  

 

 Initially, a Tribe should seek out dialogue with the State or States in which their 

territory is located and where their members are most commonly arrested. As the RJIP 

efforts in Duluth, Minnesota demonstrate, judges are often receptive to practices that 

obviate the need for bail bonds and getting judges to alter the way in which they assess 

bail may not require anything as formal as the solution developed in the RJIP example. In 

some cases Tribes may already have effective forae available to them in seeking dialogue 

with the State judiciary; the justices of the St. Regis Mohawk Tribal Court, for example, 

participate in a State-Tribe Court Commission in which they are joined by State judges 

and Federal officials and where concerns and proposals for cooperative action can be 

aired. If this avenue yields no satisfactory result, the Tribe can consider some of the 

concrete reform efforts described in this article, whether in cooperation with State courts 

and agencies (e.g. developing Risk-Assessment Instruments or developing procedures for 

release to Tribal Rehabilitative Programs) or unilaterally (as with a Charitable Bail Bond 

                                                 
320 See Appendix II – Bombay Court Docket Recidivism. 
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Agency, where possible). Finally, a constitutional challenge to a State's bail regime 

remains a possibility, although the prospects for success are questionable, as outlined in 

Section II.2. This option should probably be held in reserve until all or most others have 

been exhausted. While such a constitutional challenge does not necessarily preclude the 

pursuit of other approaches, it could complicate cooperation with State agencies and 

courts. Such a challenge also carries a degree of risk, as an adverse decision would 

essentially permit the State in question (and others with similar bail regimes) to proceed 

as before and reduce the incentive to cooperate with a Tribe in seeking solutions to this 

bail issue. The threat of a constitutional challenge, even an unspoken or only implicit one, 

might actually yield results more quickly and at lower cost. 

 

 It also bears mentioning that while this article has sought to identify and discuss 

aspects of this problems and possible solutions in terms broad enough to make it valuable 

and stimulating to Indian Tribes and scholars of Indian Law at large, case studies of other 

Tribes' circumstances would be worthwhile. Tribe-to-Tribe difference in land regimes 

(i.e. Federal Trust or Tribal Control), variations in State court procedures and policies, as 

well as differing degrees of cooperation and communication between Tribes and States all 

warrant additional examination. Once a broader picture of the Indian defendant's bail 

conundrum is produced and other Indian Tribes' options and responses are analyzed it 

may even be possible to develop a standardized approach or launch common efforts to 

resolve the bail issue. 
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Incarceration In New York 
 

 First, by State Law each County is required to build and maintain a County jail.321  

The New York State Constitution requires the creation of a State Commission of 

Corrections, which shall visit and inspect all institutions used for the detention of sane 

adults charged with our convicted of a crime.  In addition to the inspections, the 

Commission of Corrections also has regulatory authority for the care of all persons 

confined in correctional facilities within the state.322  Most recently, facilities ‘detaining’ 

juvenile delinquents have been placed within the regulatory authority of the New York 

Commission of Corrections.323 

 

 It appears that the Commission of Corrections has interpreted these Constitutional 

and statutory provisions to include the regulation of County jail facilities, although there 

does not appear to be any specific provision with respect to County Correctional facilities 

being within the Commission’s regulatory purview.  Key to this regulatory authority is 

the Commission of Corrections ‘facility designation’ of a County Jail which will 

determine the maximum capacity of the County Jail (and impact the ‘boarding out’ cost 

consequences).324  Associated with this process is the ability to acquire variances of these 

requirements, thereby permitting a County jail to exceed maximum standards for certain 

periods of time.   

 

 An interesting phenomenon to consider is:  New York’s falling crime rate; 

lowered prison population; but increased jail population!!  In 2007 the Center for 

Constitutional Rights released a report that identified this very trend, in which the authors 

identified that in New York State there has actually been a DECREASE in the prison 

population from a peak period in 1997 to the time of the study (2007).  Local press 

reports from Counties adjacent to, and neighboring, the SRMIR also reaffirm this 

phenomenon.325  This has been further confirmed in areas local to the SRMIR as the New 

York State Department of Corrections has closed two state prison facilities near the 

SRMIR (Camp Gabriel and Chateauguy Correctional).  Factors prompting this have 

included a reduction in sentenced adults, lean budgetary times for New York, and 

changes in State Criminal laws with respect to Drug offenses.  Yet, even in light of this, 

the authors found an increase in the number of ‘jail beds’ at the local county level.  This 

was particularly true in “upstate” (rural) and suburban portions of New York State.326  

The study also noted that as the State Prison numbers were going down, county jail 

‘beds’ increased by 20%.  The study suggested various factors that seemed to have an 

effect on this phenomenon which include:  Arrest policies (‘quality of life’ arrests); rising 

                                                 
321 See,  NY County Law, Article 5, § 217. 
322 See,  NY Corrections Law Article 3,§ 45 
323 See,  New York State Commission of Correction Annual Report 2012, Thomas A. Beilein Chairman.  
324 This literally means that the Commission gets to determine the maximum capacity of a facility which 

can fluctuate. 
325 See,  “Jail overcrowding approaches a tipping point” Malone Telegram Sept. 9, 2013, “Overtime and 

overcrowding mark sheriff’s report” Malone Telegram April 23, 2013. 
326 Id.,   This was the focus of the study, and New York City was purposefully not included in the study due 

to its geographic size. 
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number of mentally ill held in County jails; inefficient criminal justice system; and use of 

County Jails as holding cells for other sovereigns (e.g. Homeland Security, State Prison 

parolee violations).  One interesting factor though, was the role of the New York State 

Commission of Corrections. 

 

 The New York State Commission of Corrections is established pursuant to the 

state constitution.  In 1993 the NY State Commission of Corrections established the New 

Institutions Technical Assistance Program (NITAP) which was to assist Counties in 

planning and constructing new jail facilities.  In recent times, the Commission through 

the NITAP has begun mandating new construction or expansion of existing facilities.  

When a County fails to meet the Commission/NITAP expectations various Counties 

report coming into conflict with the Commission.   

 

 In a 2007 study327 the authors noted the experiences of at least 2 Counties which 

encountered conflict with the State Commission of Corrections.  In 1998 Tompkins 

County was operating a 73 bed jail.  As they looked at expansion of that facility, they 

also began to pursue alternatives to incarceration programs.  These included drug courts 

and a day reporting program.  By 2004, after pursuing the alternatives to incarceration 

programs, the average census for the Tompkins County Jail was 69.  Nonetheless, the 

State Commission of Corrections insisted on the County building a facility with 160 beds.  

A compromise 104 bed facility was proposed but was rejected by the NYS Commission 

of Corrections.  In lieu of these events, the NYS Commission of Corrections ‘re-

designated’ the Tompkins Facility dropping their maximum capacity, and revoking the 

variance that Tompkins County had been issued by the Commission.328 This effectively 

resulted in Tompkins County facing higher ‘boarding out’ of inmate costs. 

 

 Another interesting case in point is that of Clinton County which is adjacent to 

Franklin County on the east.  It is the most northeasterly County in New York State and it 

has a reported population of just over 82,000 persons.  At some point in 2002 a decision 

was made to expand the Clinton County Jail from ‘92 beds’, to ‘226 beds’.  Fueling this 

decision was the expansion of Federal Law Enforcement in Plattsburgh.329  As part of this 

expansion the Federal Government (via INS/Marshall Service) entered into a contract 

with Clinton County to have ’45 beds’ available for federal use at the Clinton County Jail 

in Plattsburgh.  With that in mind, Clinton County agreed to expand the County Jail.  

Funding for the County Jail expansion cost over $15 million dollars, but due to the 

federal contracts, $5.2 million was secured from federal sources.  The new expanded 

facility was operational by 2006.  It is interesting to note that during these times the 

                                                 
327 See,  “Impacts of Jail Expansion in New York State:  A hidden Burden” By Dana Kaplan, May 2007, 

this report was also in line with position of the New York Association of Counties. 
328 Id.,  at pg. 7, For views of the Commission by other Counties (Onondaga, Allegany, Essex, and 

Chatauqua) see pg. 6 of the report. 
329 Plattsburgh is the County Seat of Government for Clinton County.  Plattsburgh has a closed Air Force 

Base which used to be a major economic driver, a College, and is adjacent to a major highway that to the 

North Goes to Montreal Quebec and south to New York City.  Federal presence dramatically increased 

after 9/11 and now there is a marked increase of US Marshall Service, INS, as well as a USAG office and 

an appointed Magistrate for the Federal Courts. 
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number of SRMIR residents/members in the Federal criminal justice system has 

increased.  

 

 One un-intended consequence of the Clinton County Jail expansion was the 

increased workload on the Clinton County Sheriff staff who operate the jail.  Any federal 

role is non-existent as they ‘contract’ for the incarceration services with the County.  Yet, 

Federal detainees were more ‘serious’ in nature (often Federal felony allegations vs. 

County misdemeanor allegations) and more diverse with many having English as a 

secondary language.  Although additional staff was added to the Clinton County Sheriff’s 

office, it was felt by the Sheriff’s employees to be insufficient.  The sheriff’s employees 

then initiated the arbitration process under their collective bargaining agreement with the 

County.330 The result of which was the awarding of $1,000 stipend to each of the 

Sheriff’s Correction Officers who had performed additional duties due to the Federal 

Contract. 

 

 Staffing levels at the County Jails are apparently controlled through regulations 

issued by the NY Commission of Corrections.  Interestingly, these regulations are not 

simply set-up as a straight line ratio of ‘# of officers’ to ‘# of detainees’.  Instead, the 

actual physical layout of the incarceration facility (sight lines) determines the 

recommended number of officers.  This in itself can cause an increase in friction between 

the Commission of Corrections and the New York Counties.  A case in point is Franklin 

County. 

 

 On September 12, 2013 it was reported that a Franklin County Legislator was 

stopped while driving by a Franklin County Sheriff Deputy who was performing a 

‘Registered Sex Offender’ residence check.  Performing this type of residence check is 

one of the roles of the County Sheriff’s Department, but routine road patrols are not.  

This unusual practice contributed to friction between the Sheriff and the County 

legislature.  Most noteworthy was the following: 

 

 “Maroun (Franklin County Legislator) then referred to Mulverhill (the Sheriff) 

 calling in the state Commission of Corrections at the beginning of his term in 

 2011, which forced the county to hire more correction officers at the jail to 

 comply with mandated staffing numbers.  ‘Normally, we don’t initiate calls to the 

 Commission of Corrections,’  Maroun said.  ‘The sheriff talks to them all the time, 

 and it results in costing the taxpayers a lot of money because we have to put more 

 people on.’”331 

 

This issue continues today as Franklin County has recently passed a budget but the Labor 

Union representing the Sheriff’s Department has rejected the most recent Collective 

Bargaining Agreement made by the County. 

                                                 
330 See,  New York State Public Employment relations Board decision: “In the Matter of the Fact- finding 

between THE COUNTY OF CLINTON & THE CLINTON COUNTY SHERIFF Employer, and CIVIL 

SERVICE EMPLOYEES ASSOCIATION, INC., LOCAL 1000, AFSCME, AFL-CIO, LOCAL 884 

CLINTON COUNTY SHERIFFS UNIT 645-01, Union.” PERB M-2006-174  
331 See,  “Franklin County legislators challenge sheriff” Adirondack Daily Enterprise, September 12, 2013. 
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 The foregoing confirms an interesting phenomenon which is occurring in New 

York.  The prison population, which is a State cost, is decreasing which is permitting the 

State to close facilities and save money.  Legislative changes have broadened sentencing 

options, particularly for drug offenses, which is assisting in lowering the prison 

population.  Furthermore, the State has ceased reimbursements to local jails for holding 

State Prison Parole violators.  Thus at the State level incarceration costs are actually 

going down.   

 

 However, at the local County level there is an increase in County Jail ‘beds’, and 

when increased, there appears to be an adequate supply of persons to fill them.  In 

addition, the NYS Commission of Corrections has caused to be built even more local 

County jail ‘bed-spaces’ through regulatory mechanisms.  This has in-turn caused even 

more staffing costs for the Counties.  Likewise, in some local facilities the number of 

persons being held is not a result of sentencing, but a failure of the majority of defendants 

to ‘make bail’.  For instance, in Franklin County where there are twice as many persons 

held under ‘un-sentenced status’ than those actually serving a sentence at the facility.   

 

 Since Franklin County receives no State or Federal financial assistance for 

incarcerating Native Americans from the SRMIR, it is difficult to determine if this plays 

a role in the overall delivery of Criminal justice services on the SRMIR.  Again this ‘non- 

funding’ must be read in light of 25 USC § 232 when New York State, asked for, and 

acquired jurisdiction over the SRMIR.  Even more interesting is to note that undoubtedly 

this lack of funding will clearly play a role in the local crime prevention efforts, and in 

the prosecution and sentencing of local defenders. 

 

 For instance, if a New York Village with its own police force decides to do a 

‘drug sweep’ and causes many persons to be arrested, the next step is to have those 

persons arraigned and bail determinations made.  The judicial and prosecutorial  role then 

becomes crucial, for the ‘tough on crime’ prosecutor  may request a very high bail 

amount knowing that most will not be able to ‘post it’, which will result in many being 

incarcerated.  If such a request is made to a ‘like minded’ ‘tough on crime’ judge, this 

very well could be the expected result.  Economic consequences clearly play a role in 

determining how many times this could occur. The local County jail can only ‘house’ so 

many persons before ‘boarding out’ needs to occur which is an additional cost to the 

County!  Therefore, not all 21 Towns or Villages within Franklin County can have a 

‘drug sweep’, especially, not at the same time.      

 

 This raises interesting questions with respect to the SRMIR:  What transpires if 

the SRMIR would like to conduct a ‘drug sweep’ as a ‘quality of life’ and/or ‘crime 

prevention’ effort?  Do they collaborate with the local Town/County/State system?  

Furthermore, simply throwing money at this issue may exasperate it even further. If the 

Franklin County Jail were to receive funding or a reimbursement for each SRMIR 

member/resident that was incarcerated, without control or direction from the other parts 

of the criminal justice system, this could simply create an incentive to incarcerate SRMIR 

members/residents.  Something akin to an ‘Indian Bounty’.   
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 Before we discuss correctional facility costs in detail, we will first offer a 

comparison to one County in New York State that is nearest to the SRMIR in terms of 

population. 
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Comparative Model: SRMIR and Hamilton County NY 
 

 The Counties which adjoin the SRMIR have a significantly large population base 

in comparison to the SRMIR.  For instance, Franklin County to the east of the SRMIR 

has a population of just over 51,599 people, spread out over some 21 Towns and 

Villages.  The County jail serving the County/Town/Village has an estimated maximum 

capacity of 125.  To the west in St. Lawrence County the numbers are even more 

disparate in comparison to the SRMIR.  A population of 111,944 spread out over 35 

Towns and Villages, and a County Jail with a maximum capacity of 164.  These numbers 

are similar to many rural upstate Counties in New York.  One would presume that finding 

a county to make comparisons to the SRMIR would be difficult.   

 

 Research associated with this assessment, however, disclosed one New York 

County that is very similar to the SRMIR with respect to population:  Hamilton County.  

Hamilton County is the smallest county in New York by population, with a reported 

population of 4,836 persons!  It is comprised of 9 towns.  Even with this small population 

it still is a full County under New York law.  Therefore, it has a criminal justice system 

just like those of Franklin and St. Lawrence County.   

 

 In 2012 Hamilton County had a reported 14 law enforcement personnel332, with 7 

of these in the Sheriff’s department.  The number of arrests within the County was:  95 in 

2010 (19 Felonies/76 misdemeanors), 80 in 2011 (15 felonies and 65 misdemeanors), and 

102 in 2012 (32 felonies/70 Misdemeanors).333  Looking at the dispositions reported on 

these offenses is also enlightening.  For instance, in 2011 there were 15 felony arrests.  

With respect to the disposition of cases in 2011 though, it is reported that there were 7 

felony dispositions and another 9 being reduced to a misdemeanor disposition.  Of these 

convictions, only 2 were sentenced to prison and 4 were sentenced to jail (which would 

mean the local Hamilton County Jail).334  In 2012 there were 16 total dispositions, of 

which 6 were felonies and 4 were misdemeanors.  Here though, 4 were sentenced to 

prison and 0 were sent to County Jail.335     

 

 Like the SRMIR and Town of Bombay, it appears that a bulk of the ‘criminal 

justice work’ in Hamilton County is at the local Town level.  It is reported that the 9 

towns in Hamilton County, through their Town Courts, collected just over $ 402,000 in 

fines and fees.336  The largest of which was the Town of Indian Lake with a total of $ 

93,399.  The total collected was also spread out:  $262, 463 to NY State, $10,265 to 

                                                 
332 See,  NY DCJS Law Enforcement Personnel in 2012 report available on DCJS website.  The personnel 

in Hamilton County was 7 in Sheriff’s Dept, 5 full time and 2 part time, and 7 for Inlet Town with 2 full 

time and 5 part time.     
333 See,  NY DCJS Adult Arrests Report for 2003-2012 for Hamilton County, available on DCJS website. 
334 See,  NY DCJS “Hamilton County Adult Arrests Disposed” (as of 4/23/13) 
335 Id.,   Interestingly 3 were reported as ‘splits’ (jail then probation), 4 fines, and 1 unconditional 

discharge. 
336 See,  NYS Comptroller “Justice Court Fund” report for 2012/Hamilton County. 
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Hamilton County, and $103,136 spread out among its 9 towns.  Indian Lake, although it 

collected $ 93,399, only retained $26,425 for the Town coffers.337    

 As we have just indicated, there is a 7 person Sheriff’s Department in Hamilton 

County (5 full time/2 part-time).  Financially it appears that the Sheriff’s Department 

costs Hamilton County $343,547 in 2012.338  Not included in these costs are Probation 

services as they are separate and apart from the Sheriff’s Department.   

 

 Most interesting with regard to these staff numbers and costs is the Jail Report for 

Hamilton County.  In 2012 the average census for the Hamilton County Jail was 4!  

That’s right, 4.  In fact the preceding annual averages for the Hamilton County Jail were:  

2011-3, 2010-2, 2009-1, 2008-3, and 2007-6.339   During this time period (2010-2012) the 

average arrests per year reported in Hamilton County were 92.3 (with 22 the avg. # of 

Felonies, and 70.3 the avg. # of Misdemeanors).   

 

 Let us compare:  The estimated population of the SRMIR is 5900-6500, while 

Hamilton County is 4900.  The number of arrests at the SRMT PD in 2011 was 202, in 

Hamilton County it was 80.  In 2010 at least 100 SRMIR members and residents were 

incarcerated in the Franklin County jail, in Hamilton County 2.       

 

 With this in mind, we included Hamilton County in the following jail cost 

comparisons.  

 

                   

 

           

 

          

 

                

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
337 Id.  
338 See,  NYS Comptroller “Open Book New York”, “2012 Trend report for County of Hamilton for 

Selected Categories” available on Comptroller website.   
339 See,  NYDCJS “Jail Population Outside New York City 2003-2012” Crimestat Report Page 24 for 

Hamilton County.  Available on DCJS website. 
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NY LOCAL CORRECTIONAL FACILITIES 
 

 As we have noted, persons sentenced to incarceration for periods in excess of one 

(1) year in New York are sent to the State Operated Prison system340, while those 

sentenced to a year or less are sent to the 'local' County Jail, and again, only NY County 

Courts can impose a sentence of 1 year or more.  In New York each County is required to 

maintain a jail341, and at the end of 2006 there were reported some 77 jail facilities 

operated by 62 counties in New York.  Although the 'Local' Counties in New York are 

required by law to establish and maintain a jail, there still exists a New York State agency 

which regulates the jails, the NYS Commission of Correction.   

 

 In New York there has occurred an interesting phenomenon over the last 15-20 

years with respect to incarceration bed spaces.  Beginning in the late 80's and into the 90's 

New York went on a prison building spree, and by 1999 they had reached a peak prison 

population of about 71,000.342   Franklin County was one of the largest recipients of this 

State Prison expansion as the Town of Malone had three (3) State prisons located there, 

in addition to a new County Jail construction.  A neighboring township (Chateaugay) also 

had one State prison located there, as well as another nearby in the Adirondack 

Mountains [Camp Gabriels].  Since reaching this peak in 1999, the number of State 

incarcerated individuals has declined.  By March of 2006 it stood at 62,928, and by 2014 

it had dropped to 53,157.343  Theorists, pundits, and politicians all have guessed as to the 

reason[s] for this decline, some of which have been attributed to the reduction in crime 

statewide.  With this decline, and ever looming State budget concerns, New York was 

forced to close some of the prisons which it had just 'recently' constructed in the prior 

decades.  In fact, this has been the history of some of the State Prisons in Franklin County 

which were located in Chateaugay and Camp Gabriel.  None of the State Prison facilities 

in Malone have been forced to close yet.     

 

 What is noteworthy is that as New York was experiencing this crime 

reduction/prison closure, the number of 'bed spaces' at the local/County level actually 

increased during the same time period, AND many County facilities were/are still facing 

'boarding out' costs.  These are costs a County must pay to house an inmate when a local 

County facility has no space for them.  In relation to NY it does not appear there are any 

'private jails/prisons' within the state, including Franklin and St. Lawrence County which 

border the SRMIR.  It was reported that by 2006 upstate counties and Long Island New 

York had reached 19,984 jail bed spaces and by the close of 2007 some 30 Counties will 

have added an estimated 6,000 new 'bed spaces'.344  Therefore, as the State was reducing 

its prison inmate population[s], localities/Counties were actually increasing their jail 

inmate populations.  This has occurred in Franklin County as its original facility housed 

35 inmates, then 85 at their new facility, and 125 after renovations to their 'new' facility.  

                                                 
340 This is called the New York Department of Corrections, or 'DOCS" in local parlance. 
341 See,  NY County Law, Article 5, Section 217 
342 See,  "Impacts of Jail Expansion in New York State: A Hidden Burden", Dana Kaplan, Center for 

Constitutional Rights, May 2007.    
343 See,  NYS Corrections and Community Supervision, DOCCS Fact Sheet, April 1, 2015. 
344 See,  Kaplan at 3 
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 In each instance as capacity was reached 'boarding out' costs were incurred.  This 

tends to validate the proverbial 'build it and they will come'.  Most interesting for 

Franklin County is that there has been NO meaningful variation in their population over 

this time period as it has remained at and around 50,000, and there does not appear to be 

any great variations in their crime rate.345                   

 

 Just as there is no clear cut explanation for the reduction in prison 

population/reduced crime rate, there is no clear cut explanation for the increase and use 

of local jail beds as crime rates remain static or lower.  Knowing that this phenomenon 

has occurred, we began by comparing jail costs in areas surrounding the SRMIR. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
345 For Crime Stats see NY Division of Criminal Justice Services website. 
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JAIL OPERATIONAL COSTS 
 

 In preparation of this section we gathered information on the two (2) neighboring 

NY Counties which are contiguous to the SRMIR.  Staff from the SRMT Court visited 

each facility comparing the design and layout of each.346  These two counties were 

chosen because they both operate a correctional facility, like all NY Counties do.  They 

are in the same general geographic location as the SRMIR, and they are familiar to the 

populace of the SRMIR.  An important note in this regard is that we remained mindful of 

the actual populations of the two (2) neighboring counties [Franklin: 51, 599/ St. 

Lawrence: 111,944], and the maximum capacity of each facility operated by the 

respective County was known [Franklin: 125/ St. Lawrence: 165].  Finally, for further 

comparison we also looked at a NY County which has a very similar population as that of 

the SRMIR.  This was Hamilton County [Pop.: 4,836].347  It was data from these three (3) 

Counties which was utilized for this portion of the assessment.         

 

 In researching these facilities we were also greatly assisted by material that is 

available through the New York State Office of the Comptroller (NYOC).  It was from 

the 'Open Book New York' website of the NYOC that much of the financial information 

contained in, the graphs derived.348   

 

 It is important to note that this information is NOT intended to advocate for any 

number of 'beds' in any type of facility.  The data presented in this section is meant to 

highlight what the PROBABLE costs would be if the SRMT chose to construct and put 

into operation a correctional facility/jail in this geographic area of New York.         

 

 From the graphs we can note that the NYS OC 'Open Book' site breaks down 

County 'Jail' expenses into 2 basic categories:  Controlled Expenses and Personnel 

Services.  Controlled Expenses is perhaps a misnomer as it cannot be determined if this 

includes costs that can be fairly characterized as 'inmate needs'.  This would mean such 

things as medical care, any soft services (e.g. counseling, GED, etc.), and transportation 

costs (e.g. taking an inmate to Court appearances).  These costs would obviously be 

determined by the 'type' of inmate within the facility itself.349  Furthermore, some of these 

fixed costs may also include debt repayment for the construction of the jail facility itself 

(e.g. St. Lawrence County), the cost of electricity, or the cost of food.  Personnel Costs 

are relatively straightforward as it would be incurred by those persons associated with 

actually operating the jail facility.  As we noted elsewhere in this assessment, the primary 

role for many County Sheriff Departments in New York State is the operation of the 

County Jail.  Such is the case with Franklin and St. Lawrence Counties.     

                                                 
346 Briefly, it can be noted that Franklin County is the older facility and was built under older designs which 

features 'squad/dorm' style holding, and limited number of cells.  St. Lawrence County's facility is virtually 

brand new but features a 'pod' design with individual cells connected into a 'pod' with common area.  The 

St. Lawrence County version offers greater flexibility and the ability to provide 'less-more' lockdown 

opportunities.   
347 We have noted this elsewhere in the assessment. 
348 See,  www.      
349 E.g. 'High Need' vs. 'Low Need' 
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 Next, utilizing data from the NY Div. of Criminal Justice Services (DCJS)350 we 

were able to determine the exact size (meaning # of employees) of the respective Sheriff's 

Department of St. Lawrence, Franklin, and Hamilton County.  Using this number, we 

were then able to utilize the financial numbers generated by the NYOC 'Open Book' site 

to calculate an estimate for the average 'per person' Personnel Expense associated with 

each Jail.  Clearly this can be subject to numerous factors (e.g. collective bargaining 

agreements, chain of command structure, staffing determinations, salary scales, etc.), 

BUT it is clear that the figures derived from this methodology on the 3 studied counties 

are very consistent with one another.  See graphs.   

 

 This cost could then also be compared to the 'actual' annual average inmate count 

of a facility, as well as the 'maximum' number of inmates each jail facility could 

accommodate.  We derived this data from the NY Division of Criminal Justice 

website.351  Using this methodology it is clear that the combined jail expense (fixed + 

personnel) was higher when measured against a facility's 'actual' annual average inmate 

count.  This number would then be lower if compared against a facility's maximum 

capacity because although the cost was the same, it was spread out over more inmates 

(actual vs. 'max' potential).  It appears that the current jail staffing methods employed by 

the respective Counties is structured toward this 'maximum method'.  This appears to 

assist the Counties, for if a 'maximized jail count' was to 'actually' occur, the Jail would 

not impose additional financial burdens on the respective County, or such costs could be 

minimized to some extent. 

 

 Interestingly, upon gathering this information we discovered another similar 

study.  This 2011 study, "A Collaborative Approach to County jailing in the Hudson 

Valley", was prepared by the Center for Research, Regional Education and Outreach at 

SUNY New Paltz.  In that study the researchers also compared County jails 'average 

daily population' with operating costs.352           

 

 Unlike the 'Collaborative' study though, our methodology demonstrates disparities 

when 'just' the average 'actual' annual inmate count is utilized.  This was observed in 

Hamilton County.353  This disparity was greatly reduced when the jail expense was 

compared with the maximum number of inmates a facility can house.   When doing so, it 

is apparent that the per-inmate cost for Hamilton County is greatly reduced and falls in 

line with the averages seen in Franklin and St. Lawrence County.354 

 

 Utilizing this methodology it appears that the average cost each inmate creates 

across all three of our studied counties is an estimated $33,173 - $ 33,281.  This literally 

means, that for each inmate space that is created, the cost (fixed + personnel) is going to 

be within this average for the three counties identified.  Therefore, a facility with a 

                                                 
350 See,  Law Enforcement Personnel Reports on NY DCJS website 
351 See,  "Jail Population Outside New York City" on NY DCJS website  
352 See,  “A Collaborative Approach to County jailing in the Hudson Valley" Counties were Columbia, 

Dutchess, Orange, Putnam, Rockland, Sullivan, and Ulster.  All New York Counties near new York City. 
353 In Hamilton county, with the 'actual' annual average inmate count being very low (pop.: 5/4/3), this 

would greatly increase a 'per inmate' perceived cost ( $70, 529/ $82,511 per inmate).   
354 See,  graph showing the number shrink to $35,264/ $33,004 
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maximum capacity of 10 should cost an estimated $332,810 to operate.  This number is 

entirely consistent with that shown in Hamilton County for the year 2012 ($ 330,047).  

Similar is St. Lawrence County (Methodology:  $33, 281 x 165= $ 5,491,365 / Actual: 

2013- $5.2 mill., 2011- $5.02 mill. ) and Franklin County (Methodology:  $33,281 x 125 

=  $ 4,160,125 / Actual: 2013-$ 4.0 mill., 2011- $4.5 mill.).  At this time we would like to 

note, as we have in other parts of this assessment, these costs are incurred solely by the 

respective Counties as there is relatively little State or Federal financial assistance given 

to the respective counties for jail costs.   

 

 Next, some confirmation of this method is demonstrated as the average inmate 

cost is broken down into an average daily cost.  This would simply mean taking the $ 

33,281 average and dividing it by 365 (number of calendar days), which yields a 'per 

inmate/ per day' cost of $ 91.18.  This is very close to the publicly provided/stated costs 

quoted for some of the studied jails.355  However, an important factor to remember is that 

'Less Inmates DOES NOT equate to Less Costs'.  This is because, and as we noted, the 

maximum capacity model is used to determine the personnel/fixed costs of the jail by the 

Counties.  The number of actual inmates within the facility has a much smaller effect.356 

 

 In light of the foregoing we must also mention that the numbers are inclusive of 

some levels of 'high need' inmates.  We say this because we did NOT alter the 

methodology to establish any averages for any extraordinary expenses that may have 

been incurred by the respective facilities.  Extra-ordinary expenses in this context would 

be synonymous with 'High Needs' inmates meaning other than adult 'male' inmates who 

need additional services.  Specifically, each facility that we studied includes a portion of 

space (meaning inmate housing) for both female and juvenile defendants.357  On the 

graphs it is difficult to determine where exactly such costs may be reflected, but it 

appears that this is already a part of the 'fixed' and 'personnel' costs associated with each 

facility which is exhibited by the consistency of the costs among the three jails.358 

 

 An interesting observation as to the data for St. Lawrence and Franklin Counties 

are variations in both personnel and fixed costs.  For instance, 'Personnel' jail expenses in 

St. Lawrence County were the following:  2010- $3.11 mill., 2011- $4.17 mill., 2012- 

$3.76 mill., and 2013- $3.87 mill.  Taking just the last two years into consideration, it 

would appear that personnel expenses are going to rise at about $ 100k per year.  There is 

no readily available explanation for the spike shown in 2011.359  It is on the controlled 

expenses that a smaller variation is observed for St. Lawrence County:  2010- $1.03 mill., 

                                                 
355 E.g. In Jefferson County it was 124.40, while 'boarding out costs were $ 89.76, and St. Lawrence 

County the price quote was $ 119.oo, see September 9, 2013 Malone Telegram.  In the 'Collaborative' study 

the costs came in a range between a high of $293.94 (Rockland) and low of $97.58 (Columbia)       
356 This effect would be most felt with 'high need' inmates.   
357 In preparation of this assessment SRMT Court staff visited both the Franklin and St. Lawrence County 

Facilities.  Each facility maintains separate space for Juvenile and Female inmates.  It can be noted that 

New York is one of only 2 states (NC the other) which currently permits criminal prosecution of 16 & 17 

year old youths.  It is undetermined what effects this has had on the County Jails, yet it was patently clear 

that this 'type' of inmate population is separated from the 'general' population, which results in higher costs.        
358 As is the obvious, they are not personnel costs. 
359 This may be the year in which St. Lawrence County moved into a new facility. 
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2011- $853K, 2012- $1.00 mill., 2011- $1.39 mill.  Even with these variations, the 

methodology still came in at the stated average of $33,173 - $ 33,281. 

 

 In Franklin County it was not 'personnel expenses' that showed a great variance 

(2010- $2.37 mill., 2011- $2.53 mill., 2012- $2.58 mill., 2013- $2.73 mill.)360 rather it 

was the controlled expenses that showed the greater variances (2010- $2.02 mill., 2011- 

$1.98 mill., 2012- $2.58 mill., 2013- $2.73 mill.).  There is no readily available 

information to explain the increases seen in 2012 & 2013 with respect to these controlled 

expenses.  Nevertheless, as was observed in St. Lawrence County, this still resulted in the 

$33,173 - $ 33,281 average under the methodology noted. 

 

 Is it possible that the annual average cost ($33,173 - $ 33,281) could rise should 

the SRMT construct and put into operation a correctional facility?  Clearly the answer is 

yes.  This would be due in large part to the general economic principle that ALL costs 

rise.  The question to be resolved is to determine whether or not the SRMT could exert 

enough authority to control how much any costs/expenses rise.  Therefore, it appears that 

the SRMT could put a correctional facility into operation and the current estimated cost 

(not including construction) would be about $33,173 - $ 33,281 per inmate/bed-space per 

year if modeled after the adjoining Counties.  How much this cost rises in the future (as 

seen in Franklin and St. Lawrence County) would depend on numerous factors, some of 

which are in the purview of SRMT control.361 

 

 An interesting phenomenon among the three studied Counties is that the 

methodology developed average per inmate cost showed no great variance to each 

specific County.362  This appears to indicate that there are very similar costs among the 

three counties with respect to the Jail Facility that each is required to maintain.  What is 

noteworthy about this is that there is great disparity between the Counties with respect to 

population, per-capita wealth, and 'tax-base'.363   Yet, each Counties average for Jail 

operation costs are very similar.  For instance, one would presume that a County with the 

smallest population/per-capita wealth/and tax base would have a much lower operation 

costs (Hamilton).  This was not the case, and in fact the average operating cost appear to 

be very similar between Hamilton County and the other two Counties.  Therefore, the 

much lower cost of the Hamilton facility is simply due to its much smaller maximum 

capacity of ten (10).         

 

 We also found that that in reviewing County Population/Max Bed Space among 

the three Counties there appears to be no discernible standards or parameters.  For 

instance, Hamilton County with just over 4900 persons, has a maximum bed space of 10 

in its County jail.  Franklin County with a population of 51,000+ has max space for 125, 

                                                 
360 It appears that the St. Lawrence County personnel expenses are growing at about $100K per year. 
361 For instance, if there was an increase in personnel costs it would be due to the SRMT's own 

management.   
362 In the studied counties, it was consistently shown that personnel costs were the highest cost in each 

facility. 
363 For the unwary, New York Counties derive much of their revenue from three (3) primary sources:  Sales 

Tax, Property tax, and grants/aid.  For the Counties studied in terms of wealth and population it would be: 

1st. St. Lawrence, 2nd. Franklin, 3rd Hamilton. 
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and St. Lawrence County with a population of 111,000, has a maximum of 165 spaces.  

There appears to be no discernable correlation among the three Counties with respect to 

population and jail bed space.  It should be noted in this regard that a very similar 

occurrence was noted in the 'Collaborative' study: 

 

 "When changes in crime rates are tracked against changes in inmate populations 

 by county in that region, no clear relationship emerges.  Jail usage relative to 

 population size is greatest in Sullivan County, and lowest in Rockland 

 County."364       

 

 In light of the foregoing it is interesting to note that there are some factors which 

we identified from this assessment which can greatly assist the SRMT in controlling any 

'jail' costs which may not be available in any of the County facilities which we have 

reviewed.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
364 See,  'Collaborative' Study at p.4 
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MULTIPLE HOLDING/ SENTENCING AUTHORITIES 
 

 Jails in NY serve three general purposes: 1) to hold people who are awaiting court 

action [trial/plea/sentencing/etc.];  2) to hold people who are serving short sentences [in 

NY 1 year or less]; and 3) to hold persons for other jurisdictions or systems [state prison 

transfers/parole violations/federal holds/etc.].365  We remain mindful of this as these 

purposes have to be compared to the purposes behind a penal law and criminal sentencing 

(e.g. retribution, deterrence, rehabilitation).     

 

 For current purposes we must recognize another factor which has a profound 

effect on the County Jails in New York.  As we have reviewed in other parts of the 

assessment, those Judicial Officials in New York who have the authority to sentence a 

person to jail OR cause a person to be held in a County Jail, include both County/Family 

Court Judges and Town/Village Court Judges.  This results in a single (1) County jail 

serving a multitude of Courts and Judges.   

 

 For instance, in St. Lawrence County this would include the County Court, and 

thirty six (36) Town and Village Courts.  Therefore, for the St. Lawrence County Jail 

facility there are 37 courts which can sentence a person to, or cause a person to be held 

in, that jail.  In light of the foregoing, the average inmate count in St. Lawrence County 

for 2014 was 152, 163 in 2013, and 156 in 2012.   

 

 The smallest County which was reviewed also operates in this setting.  In 

Hamilton County (pop: 4,900/ jail max: 10), there is one (1) County Court and 9 Town 

and Village Courts.  In these 10 courts of Hamilton County there are 13 Judges serving, 

each of whom could sentence a person to jail or cause a person to be held in jail. Yet, the 

average inmate count in Hamilton County was: 4.4 in 2014, 5 in 2013, 4 in 2012, and 3 in 

2011.   

 

 For Franklin County a more exacting review was undertaken with respect to the 

issue of who can sentence to the County Jail.  Initially we found that like the other 

Counties, Franklin has one County Court (1), and it also has twenty (20) Town and 

Village Courts.  However, the number of Judges is higher than the number of Courts as 

some Towns and Villages within the County have more than one local magistrate. 

(T/Bombay, T/ Fort Covington366, T/Harrietstown, T/Malone. T/Moira)   The number of 

judges in Franklin County is twenty five (25) all of whom are empowered to 

sentence/order a person to be held in the Franklin County Jail.   

 

 As Franklin County is the jail which residents of SRMIR are most likely be held 

in or sentenced to, we focused more attention to it.  In this regard we were able to request 

'Inmate Boarding Report[s]' for the Franklin County Jail covering the period of April 1, 

2014 to July 31, 2014.  See graphs.   From the inmate boarding reports we discovered that 

                                                 
365 See,  Kaplan at 3 
366 T/Bombay is the same Court noted in other parts of this assessment.  It handles all criminal cases 

originating from the SRMIR.  T/Fort Covington is adjacent (east) of the SRMIR. 
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although there are 25 judges in the County who have the authority to sentence/hold at the 

Franklin County Jail, only 16 Judges had in fact done so during the covered time period.  

Furthermore, of these 16 judges only 5 had committed more than 10 persons to the 

Franklin County jail.  In fact, the average number of commitments for 11 Judges was 

2.18 persons.  The Judges with the highest number of commitments were the County 

Court Judge with 75 during the reviewed time period, and the T/ Malone Judge (31), and 

the T/Harrietstown-Saranac Lake (31).   

 

 The Judges who would have the most effect on the SRMIR would be the Town 

Judges for the Town of Bombay.367  During the covered time period (April 1-July 31, 

2014) we only discovered a total of six (6) individuals who had been sentenced/ held in 

the Franklin County jail by an order of the T/Bombay Judges.  This was noteworthy 

because in addition to the 'inmate reports' and the 'Open Book NY' data from the NYS 

Comptroller's Office, we also had acquired a 'Pending Caseload' report from the Franklin 

County District Attorney's Office for 2012.368  From this report we discovered that the 

pending caseload in T/Malone during 2012 was 670 cases, in the T/Harrietstown-Saranac 

Lake it was 194, and in the T/Bombay it was 670!! 

 

 Furthermore, as we described in other sections of this assessment, these non-

County Courts are administratively independent of the formalized NY Court System.  

Therefore, there is no centralized authority for the local justice courts, and each is fully 

empowered to follow its own prerogatives.  This can create havoc when one considers the 

simple matter of scheduling Court sessions (most are at night) and the workforce needs of 

court mandated defendant appearances (DA, Public Defender, Judge, Clerk), then the 

additional cost of a County Jail Inmate to appear.  This was noted in the Collaborative 

Study which found that the decentralized nature of the system results in local judges who 

"...have little or no incentive beyond personal interest to work toward the efficient, 

effective interaction of all elements to assure optimal performance of the county criminal 

justice system as a whole, including the minimization of jail costs."369      

 

 Although it is difficult comparing these two sets of data from different times, it 

would appear that although Native Americans from the SRMIR are the majority of the 

T/Bombay pending caseload, they appear to have less of a chance of being incarcerated 

in the Franklin County Jail when compared to those persons in front of the T/Malone or 

T/ of Harrietstown Court.  This also tends to support the notion that there is no clear 

correlation between caseload and jail use.   

 

 Next, by analyzing this county data we also discovered one similarity between 

population and jail use that should be noted herein.  As indicated, the Town of Bombay 

Judges had ordered only 6 persons to be held in jail during the time period which we 

studied (April 1-July 31/14).  This number is consistent with that reported in Hamilton 

                                                 
367 As we reviewed in other parts of this assessment the Town of Bombay Court is the Court where nearly 

all matters a returned by the SRMT Police Department. 
368 This was the only report available as there is no on-going data set available, and this number was 

generated in an annual report.   
369 See,  Collaborative Study at p. 32 
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County (avg. 5).  What caught our attention is that Hamilton County and the SRMIR 

have populations which are most similar with one another (4900 vs. 5900)!          

 

 Therefore, in light of the foregoing, the SRMT could control the number of 

facility beds which may be needed by simply limiting the number of judges which may 

cause a person to be held at a facility.  This is an opportunity that County jails in NY 

simply do not have.     
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Not ALL JAIL INMATES are SERVING a SENTENCE 
 

 It may come as a surprise to some readers who may be unfamiliar in these 

matters, and it should be stressed, that not all persons currently in any New York County 

Jail are actually serving a sentence.  As we have mentioned these 'un-sentenced' 

individuals may find themselves in the County Jail for a multitude of reasons; awaiting 

further action in a criminal proceeding; unable to make bail; awaiting action on a 

probation or parole violation; or, waiting to be transferred to the NYS Prison system.370 

 

 What is interesting about this factor is that this population can make up a large 

percentage of the persons held in a County jail facility in New York.  In reviewing data in 

this regard we looked again at another NY DCJS report "Jail Populations Outside New 

York City" Annual.371 From this report we can observe that for the largest County (St. 

Lawrence) studied we observed that their average annual census' indicated the following 

jail populations: in 2014 – 152 inmates; in 2013 – 163 inmates; and in 2012 – 156 

inmates.  This is literally the average number of persons being held in that facility.  What 

is also fascinating with respect to each of these census counts us that, in 2014 of those 

152 only 51 were actually serving a sentence and 94 are listed as being "Other 

Unsentenced".  Therefore, in the St. Lawrence County Jail at any given point in 2014 

only 1/3 of the persons (33%) within the facility were actually serving a sentence.  The 

remaining persons were awaiting something.  The same holds true for the other years as 

well:  2013 Census 163/ 44 sentenced (27%), and 2012 Census 156/46 sentenced (29%).   

 

 It is in this context that we must recall the cost associated with each bed space 

under the methodology we developed in this assessment.  Taking $32,000 as the average 

inmate cost, if St. Lawrence County just paid for those sentenced over 2012-2014 the 

costs would be about $ 1.5 million per year.  This is well under the average they did pay 

over 2011-2013 which was $ 5.027 million. 

 

 The foregoing holds true for Franklin County jail as their average census counts 

were:  116 in 2014, 116 in 2013, 114 in 2012, and 117 in 2011, and during each of these 

years the number of persons ACTUALLY serving a sentence in the facility were: 

30/2014, 35/2013, 33/2012, and 32/2011.  This indicates that during this period the 

percentage of persons within the facility actually serving a sentence was 26%/ 2014, 

30%/ 2013, 29%/2012, and 27%/2011.  In this light, there would be significant cost 

savings if the jail simply had to only 'house' those persons actually serving a sentence.   

 

 This raises the obvious questions pertaining to what is causing this and, what can 

alleviate it.   

 

                                                 
370 Recall that in New York only those individuals who are sentenced to more than 1 year by a County 

Court will serve such sentence in a state prison facility.   
371 This is publicly available on the DCJS website www.criminaljustice.ny.gov (statistics tab) 
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DETAINMENT DETERMINATIONS 
 

 In other sections of this assessment we addressed Bail and the possible 

constitutional concerns related to the current practice in the criminal justice system which 

primarily affects the members and residents of the SRMIR.372  In this section we will 

focus upon the New York criminal bail structure and its effect on the local county jails.   

 

 For criminal law practitioners the most distinguishing factor is that under New 

York law 'public safety' is NOT a factor which is considered when misdemeanor bail 

determinations are made.  Furthermore, under New York law when a person is charged 

with a non-felony crime the person is to be released on their own recognizance or have 

bail set.373   

 

 In felony cases the statutory factors which a Court may consider when it sets bail 

include:  defendant's character, habits, and mental condition,; employment and financial 

resources; family ties and residency; criminal record if any; any status as a Juvenile 

Delinquent; his/her record with court appearances; weight of evidence; and the potential 

sentence to be imposed.374  It is unclear if these are statutorily required to be applied in 

misdemeanor cases, although it does appear that by 'common practice' within the state 

they are applied in misdemeanor cases.375  Some State case law has described these 

'factors' as NOT being a checklist, but rather indicia of whether a defendant will show up 

for court [which is the primary purpose of bail in New York].376           

 

 One major study of bail patterns in New York City concluded that bail setting has 

become almost a perfunctory task for many Courts, with many defendants being 

incarcerated for failure to make bail on what should be considered a low level criminal 

offenses.377  The study would also find that 70% of the 'low level' caseload had bail set 

between $500 and $1000.  Of that 70%, 9 of 10 defendants could NOT post that amount, 

causing them to be detained for an average of 2 weeks in the city jail!  The cause for this 

was rather simple: 

 

 "...for people scrambling to pay the rent each month, or who live on the streets, a 

 $1,000 bail is as impossible to make as one of $100,000."378   

 

                                                 
372 This is the legal inability of SRMT members/residents to use 'reservation' lands to acquire bonds that 

may be used in lieu of cash bail.    
373 See,  NY Crim. Proc. Law (CPL) § 530.20(1) 
374 See,  NY CPL § 530.20 (2)(a) 
375 See,  "Price of Freedom.  Bail and Pretrial Detention of Low Income Nonfelony Defendants in New 

York City", Human Rights Watch report, December 2010 
376 Id,  1t 14 citing People v. Torres 446 N.Y.S.2d. 969 (1981).   
377 See,  'Price of Freedom', FN 35 ; New York Law Journal "Bail shouldn't mean jail for poor nonfelony 

defendants."  2/9/2011.    
378 See,  NY Law Journal, 'Bail shouldn't'   



 

Page 111 of 139 

 

 Interestingly, and according to the study as reported in the NY Law Journal, New 

York City could save upwards of $42 million dollars if these individuals were simply not 

detained in the city jail.379   

 

 For current purposes, in our assessment we were able to determine that within the 

Franklin County Jail the most common bail amounts set were: No Bail, $5,000, $10,000.  

See graphs.  We could not determine if these had caused persons to be incarcerated, or 

how many were able to post the bail amounts.  Also keep in mind that during the period 

studied (April 1- July 31), we observed that the Town of Bombay Court Judges had only 

caused to be incarcerated 6 people.380 

 

 Another factor which may be contributing to this occurrence is the presence of (or 

lack of) legal Counsel when bail is set.  In New York this has recently been part of the 

reformation on how 'Public Defender' services are delivered in New York.381  The recent 

movement by New York was prompted by a lawsuit initiated in 2007 by the NYCLU and 

a private law firm which challenged the manner and effectiveness as to how 'Public 

Defender' services were provided in 5 Counties of New York State.  After working its 

way through the courts, a trial was set to begin in Oct. of 2014 when the settlement was 

reached.  The following was included among the many provisions of the settlement382: 

 

 "III ARRAIGNMENT 

 

 (A)(1)  The state of New York (the "State") shall ensure, within 20 months of the 

 Effective date and continuing thereafter, that each criminal defendant within the 

 Five Counties who is eligible for publicly funded legal representation (:Indigent 

 Defendant") is represented by counsel in person at his or her Arraignment...."383 

 

 

In a rare move the settlement includes the following definition of arraignment: 

 

 "Arraignment means the first appearance by a person charged with a crime 

 before a judge or magistrate, with the exception of an appearance where no 

 prosecutor appears and no action occurs other than the adjournment of the 

 criminal process and the unconditional release of the person charged (in  which 

 event, the arraignment shall mean the person's next appearance before a judge or 

 magistrate) [emphasis added]384   

 

                                                 
379 Id. 
380 The arraignment practice appears to be that once an individual appears charges are read with a rights 

recitation, and then the Court requests if there is anything on bail or can the person be released on their own 

recognizance (ROR). In the absence of any request for bail, it will likely be an ROR.      
381 See Hurell-Harring, et. al. v. State of New York  Index. No: 8866-07, 15 NY 3d 8; "Settlement begins 

historic reformation of public defense in New York State." Oct. 21,2014, NYCLU website 

(www.nyclu.org/news)   
382 See,  NYCLU website for settlement 
383 See, Settlement at page 5 
384 Id.,  at 4 



 

Page 112 of 139 

 

In many rural upstate NY areas this could have long term effects on jail populations.  As 

we have indicated herein, in many instances the arraignment process has become 

perfunctory, but another characteristic of the process has been the lack of Legal Counsel.  

Should Counsel be present there is an increased chance that bail alternatives can be 

requested.  However, there is no guarantee that the request will be made or that such 

alternatives will even be utilized by the court.          

 

 Up to this point, it should be clear that if the SRMT were to even consider having 

a jail facility the criteria and process for bail/detainment decisions should be clearly 

defined.  We stress this because only recently proposed 'best practices' are being brought 

into criminal justice systems.385  This includes bail determinations.  We make this 

recommendation because in some criminal justice systems even when 'options' and/or 

'alternatives' are created, they do little good if they are underutilized.  Such is the often 

case in New York. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
385 See,  "A framework for evidence -based decision making in local criminal justice systems."  National 

Institute of Corrections, April 16, 2010, Center for Effective Public Policy, and letter from Human Rights 

Watch to NY Chief Judge Lippman on proposed NY Bail reform legislation (5/3/13) available at 

www.hrw.org/news. 
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BAIL Alternatives 
 

 It appears that it is the common practice for 'local' criminal courts in New York is 

to set a bail amount which can be paid in ONLY two (2) forms:  cash or bond.  By 

common practice, it appears that any set bond amount is usually twice that of the cash 

amount.  For instance, a defendant will have bail set at '$ 5,000 cash or $10,000 bond'.  

This appears to be particularly true in Franklin County as we discovered that the most 

common bail amounts for individuals in the County Jail were:  No Bail, $5,000, or 

$10,000.  See graphs.   

 

 In light of these common practices it is interesting to note that New York Law 

already provides for alternative forms of bail.  New York Criminal Procedure Law (CPL) 

§ 500.10 provides that the following are permissible forms of bail:  cash; an insurance 

company bail bond; a secured surety bond; a secured appearance bond; a partially 

secured surety bond; a partially secured appearance bond; an unsecured surety bond; an 

unsecured appearance bond; and for vehicle and traffic matters, a credit card.  

 

 As is evident the NY CPL provides for secured, unsecured, and even partially 

secured bail posted by either the defendant or another person.  As the Human Rights 

Watch study noted, the NY legislature provided these alternatives so "to vest the court 

with the utmost flexibility, including the ability to design alternative forms [bail] with 

alternative amounts."386  The study also provides examples of these 'other' forms 

permissible bail amounts. 

 

 For instance, an "unsecured appearance bond" would permit a defendant to secure 

his or her release with a written promise to pay the specified bail amount to the court 

should he/she fail to appear for the proceeding.387  This is compared to the "partially 

secured appearance bond" which would permit a defendant to post a portion (not to 

exceed 10%) of the bail amount to secure their release, and should they then fail to 

appear, the entire amount would then become due.388  The "unsecured surety bond" 

would permit someone other than the defendant make a promise (no deposit or property 

lien required) to pay the bail should the defendant fail to appear.  Even in light of these 

alternatives, the common practice in NY is to still require cash or secured bond.  This was 

one factor highlighted by the Human Rights Watch study.  In our analysis we also 

discovered another factor which may dissuade the use of these bail alternatives.   

 

 In other sections of this assessment we discussed the fact that the Town of 

Bombay Justice Court revenues far exceeded that of the SRMT Traffic Court.  The 

revenue generated by the Bombay Town Court is derived from both the fines and fees 

imposed upon defendants pursuant to New York law.  This is clearly the majority of the 

revenue.  However, there is another source of revenue for the Court.  This is what is 

called a 'bail fee', or 'bail poundage'.   

                                                 
386 See,  study at 15 
387 See,  NY CPL § 520.10 (1)(h) 
388 Id.,  at § 520.10 (1)(f) 
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 Pursuant to New York Law, Town and Village Courts are permitted to charge a 

fee of up to three percent (3%) of the amount of cash bail which is deposited with the 

court in connection with a criminal action or proceeding. [the fee does not appear to be 

applicable to bonds]  The bail fee/ poundage is not permitted on cases which are 

transferred to County Court (i.e. felonies), cases transferred to another court, cases 

charging traffic infractions only, or cases terminated in favor of the accused.389  This 

three percent (3%) fee is then split with 2% retained by the Town or Village Court, and 

the remaining 1% going to the County, if the County has in place an 'alternatives to 

incarceration' plan.  In the absence of a plan the fee is just 2% with it all going to the 

Town or Village Court.  It should be further noted that this 3% fee is in addition to any 

fines and fees which may be applied in the case.   

 

 Returning to the data derived for this assessment, it appears that the most popular 

fine amounts set against individuals in the Franklin County jail were $5,000 (35 times) 

and $10,000 (42 times).  The 3% poundage fee on $5,000 would be $150, and $300 for a 

bail amount of $10,000.  Theoretically, if the $150 fee was actually collected each of the 

35 times that bail was set at $5k, this would yield an additional $5,250.  For the $300 fee 

upon the $10,000 bail, which was made 42 times, this would yield $12,600.  For small 

towns and villages where budgets and money are extremely tight, this could be an 

additional boost to the usual revenues, and could provide an incentive to set cash bail. 

 

 Did the bail fee/ poundage prevent other bail alternatives provided for in New 

York law from being utilized?390  This question cannot be answered with any certainty, 

but what is clear, is that under the current scenario there IS a financial incentive to 

continue using the cash form of bail over other bail alternatives.  Interestingly, this 

financial incentive is then diminished when the jail costs for incarcerating a person for 

failure to make bail is considered.  This disjointed response was noted in the "Price of 

Freedom Study", as one part of the criminal justice system can receive a nominal 

financial benefit (town & village courts) from cash bail, while another part of the same 

criminal justice system bears all of the financial costs from a 'bad' bail determination.  

(increased county jail costs).391                                      

 

 In summation of this issue, it is important to stress that 'alternatives to bail' should 

be considered prior to any decision with respect to detention in a correctional facility is 

made, but perhaps more importantly, any alternatives to bail must be UTILIZED to be 

effective.  Further, there should be a financial “incentive” to set cash bail and not utilize 

the alternatives to bail.  It is here again that the SRMT would be in a unique position to 

control these issues as any facility would be serving one court, and the SRMT would 

have sole legislative authority over the criminal justice system, which could permit 

creation, and better use of, alternative to bail.    

                                                 
389 See,  "Handbook for Town and Village Judges and Court Clerks", prepared by the New York State 

Office of Comptroller, February 2010. 
390 It does not appear that the bail fee is permitted on the alternatives to bail options.   
391 As noted, in New York all jail costs are borne by the County as Town and Villages have no 

responsibility to pay such costs.  Interestingly there was a distant time when NY Towns and Villages did 

have to contribute to the costs of operating the County Jail.  Again, this is no longer the case; Telephone 

interview with Franklin County Treasurer Varin.     
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ALTERNATIVES TO INCARCERATION 
 

 'Not everyone needs to go to jail, and no-one should be free from not facing a jail 

sentence.'  This is the standard dichotomy faced by any jurisdiction when passing any 

type of criminal justice legislation, and wherever on this scale that a jurisdiction’s 

policies fall, it is clear that it is a policy choice made by that jurisdiction.  It is here that 

Tribal Nations are very unique in that so few have had the opportunity to make these 

types of 'policy choices'.    

 

 At the time of the writing of this assessment, the most current issue going through 

this process is that associated with marihuana.  Some States have made the choices to 'de-

criminalize' small amounts and permit it to be sold (Colorado), while other states have 

permitted it to be used as a medical drug, while others are permitting it for medical use 

but only in certain forms (e.g. New York: smokeless marihuana).  This process can also 

be extended to other 'areas' of the law as well.  For instance, in New York most Vehicle 

& Traffic Law violations carry a potential incarceration period of up to 15 days!392  In 

fact, the classic example of this evolving process can be observed in the history of 

Drinking & Driving laws where New York's history has followed many states.   

 

 Intrinsically tied to the foregoing issue is the issue of sentencing.  For current 

discussions we must consider not only the decision to impose incarceration, but also the 

length of any incarceration.  In recent times the public opinion pendulum with respect to 

sentencing has swung away from minimum mandatory sentencing (e.g. 3 strikes) and 

demands for harsher jail conditions, to the other end of the spectrum which includes 

prison closures and utilization of alternatives to incarceration (e.g. electronic home 

monitoring).  What is ultimately written into a law, like bail, is clearly the policy 

prerogatives of the jurisdiction enacting the legislation.  Here again we can note the 

nearly non-existent input of any Tribal Nation with respect to these issues and any 

legislation.   

 

 

 With respect to the purpose of any criminal/penal law, we again provide the 

provision that appears in the Oneida Indian Nation's criminal procedure law:   

 

  "The sentencing policy of the Nation is to strive toward restitution and 

reconciliation of the offender and the victim and Nation.  While one goal of sentencing is 

to impress upon the wrongdoer the wrong he has committed, the paramount goal is to 

restore the victim and Nation to the position that existed prior to the commitment of the 

offense, and to restore the offender to harmony with them and the community by 

requiring him to right  his wrongdoing.  With consideration of these goals in mind, the 

provisions of this Chapter shall govern sentencing for criminal offenses."393 

                                                 
392 It would be a very rare instance that a sentence of incarceration is actually sought for such crimes, 

during research for this assessment we did not observe any such incident.     
393 See Oneida Indian Nation website, Courts section where laws are provided.  

http://theoneidanation.com/codesandordinances/rulesofcriminalprocedure/index.html, chapters 3,4,7 
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 Like the alternatives to bail, it is clear that 'things can be said' but can prove far 

more difficult to 'put into action'.  It is here that alternatives to incarceration (ATI) can be 

of the greatest assistance as they generally provide Courts with greater sentencing 

options, thus making the responses to crime unique and tailored.  They have shown to be 

far more cost effective then standrad incarceration responses.  ATI has also shown the 

ability to meaningfully monitor/supervise persons then standard incarceration approaches 

(many straight sentences end at a usual 'max' date).  With longer monitoring, ATI's can 

also have a positive effect in reducing recidivism.  Most unique, is that ATI's also can 

keep an offender connected to their family.   

 

 One interesting factor though, is that there appears to be little use of ATI's for less 

serious offenses (e.g. misdemeanors with low incarceration periods) while there is a 

greater openness to try them with more serious offenses (e.g. non-violent felonies).  It 

may be best perhaps to go against that trend when considering the use of ATI's.  In fact 

the SRMT Healing to Wellness Court is based in part on that premise.  Rather then wait 

til there is a felony, engage the offender NOW.  Or as the Chief Judge of the SRMT 

Court opined: 

 

 "Let's get them now when the RAP sheet is 2 pages, and not wait til' it is 10 

pages." 

 

With that in mind the following are the most common ATI's in use today:   

 

1.  Drug Courts:  these are marked by intense supervision, drug testing, and the use of 

sanctions and incentives to modify behavior. 

Currently the SRMT Court has a Drug Court program but many of the key decision 

making points are still external to the SRMT (e.g. prosecutor, probation, jail). 

 

2.  Community Supervision:  this is most commonly associated with probation and 

parole services.  This provides 'in community' supervision of offenders.   

Currently the SRMT does not provide this service, and nearly all of it's key decision 

making points are external to the SRMIR.  The closest associated service is with the 

SRMT Healing to Wellness Court. 

 

3.  Day Reporting:  This program is beneficial and noteworthy for its rather unique 

simplicity.  In such programs and accused may be required to report and briefly 'sign in' 

at a designated location.  This works extremely well with offenders who cannot post bail 

and the Court's concern is thier ability to make Court appearances.  This program 

provides offenders with the opportunity to show that they can meet requirements.   

 

As is evident, 'Day Reporting' can be coupled very successfully with community 

supervision program and bail determinations. 

 

Currently there is no Day Reporting program on the SRMIR. 
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4.  Half Way Houses.  This provides a setting by which to integrate an incarcerated 

person back into the general community/population.  Such programs are often marked by 

a secure supervised location during evening hours, while the person often attends a work 

program during the daytime period. With an ever increasing portion of the US population 

facing incarceration, it is surprising to see half-way house use actually remain rather 

stagnate.  Although both the federal and state prison systems have half-way house 

services, the nearest facility offering such service is located in Albany NY (4 hours away 

from the SRMIR) 

 

Data researched for this assessment does indicate that a growing portion of those SRMIR 

members involved in the criminal justice system are facing incarceration.  It is difficult to 

determine if a half-way house is currently needed but clearly such a consideration should 

remain in the conversation.   

 

5.  Home confinement/ Electronic Home Monitoring.  This can have the biggest 

impact on any 'need' for incarceration, and with modern technological advancements, 

provides the greatest opportunity for 24/7 supervision.  As indicated elsewhere, the 

SRMT Court has already added this component into their Healing to Wellness Court and 

has added other technology that even permits monitoring of alcohol consumption.   

 

The cost considerations alone ($3-$6 per day [EHM] vs. $90-$130 [jail]) show that this 

remains one of the most valuable ATI resources currently available.   

 

6.  Day Fines.  A rather new component of ATI's, a "day fine" actually works by 

attempting to compare an offender's fine with their ability to pay any fine amount.  This 

works in opposite of any 'standard' fine amount as it recognizes that fines effect each 

offender differently.  The use of the "day fine" can be an effective tool to modify 

behavior or to get compliance.   

 

It does not appear that this is currently used on the SRMIR. 

 

7.  Restorative Justice.  This is a very new ATI and some of the pioneering work has 

come from the Center for Court Innovation located in New York City.  Perhaps the 

biggest difference is that it is structurally different from any type of Court system.  Many 

restorative justice systems, particularly in Indian Country, feature sentencing circles 

and/or talking circles which bring together the offender, victim, and very often, 

community members to establish and implement a resolution.    

 

This currently is not a part of the criminal justice system on the SRMIR.   

 

 The foregoing ATI's also share another unique factor, they can be used singularly 

or in combination with one another.  As such, it is clear that they should be included in 

any determination with respect to constructing any incarceration facility.    
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COMMUNITY SUPERVISION 
 

 In New York State the Department of Criminal Justice Services oversees the 

Division of Probation and Correctional Alternatives, (DPCA), which funds and oversees 

pretrial services and correctional alternatives designed to reduce reliance on pretrial 

detention and/or incarceration and operate in a manner consistent with public safety. 394  

These programs operate in conjunction with the criminal justice systems in all New York 

State counties, and include mental illness programs; pretrial services; drug and alcohol 

programs; specialized programs; community service programs and defender based 

advocacy. These programs also provide a continuum of sanctions, methods of 

supervision, and approaches to treatment which, when used individually or in 

combination, provide options to the judiciary and to the State's criminal justice system for 

the effective handling of offenders and juveniles in the community. 395 

 

 The Tribal Law and Order Act of 2010 “sought to enhance the provision of justice 

in Indian Country as a means to address increasing crime rates by allowing for tribes to 

enhance their sentencing authority and encouraging tribes to seek out alternatives to 

incarceration/correctional options”.  In collaboration with this objective, the American 

Probation and Parole Association (APPA)Tribal Civil and Criminal Legal Assistance 

Training and Technical Assistance Project, 396 established training and webinars, as well 

as on-site technical assistance for up to 30 tribes. 397 APPA also advocates for tribal 

criminal justice agencies access to federal and state criminal databases for the purpose of 

operating in the same safe and informed manner as any other justice agency in the US, 

thereby enhancing the safety of tribal communities and the ability of tribal probation 

officers to develop comprehensive supervision plans.  

 

 APPA is a resource available to tribal agencies to assist in building  the capacity 

of tribal jurisdictions to plan, develop or enhance their community correction programs 

by focusing on community supervision strategies such as pretrial services; correctional 

options/alternatives to incarceration and reentry services. 398 This emphasis recognizes 

that tribal efforts have often been hampered and hindered by federal Indian policy and 

Supreme Court decisions including the Major Crimes Act, (18 USC §1153), the Dawes 

Act of 1887, various termination policies, the Oliphant v Suquamish Indian Tribe, (435 

US 191), Supreme Court decision, and Public Law 280, a close relative of 25 US 232. 

                                                 
394 www.criminaljustice.ny.gov/opca/ati 
395 www.criminaljustice.ny.gov/opca/ati. In New York local probation departments also monitor those 

adjudicated as juvenile delinquents or persons in need of supervision (PINS). 
396 in partnership with the  University of North Dakota Tribal Judicial Institute and the National Tribal 

Judicial Center, at the National Judicial College. 396 www.appa-net.org 
397 APPA is an international association which is actively involved with pretrial probation, parole and 

community based corrections which works with all federal, state/provincial, local and tribal agencies in 

both criminal and juvenile justice forums providing  training, technical assistance and advocacy for its 

constituents and partners. appa-net.org 

 
398  www.appa-net.org 

 

http://www.criminaljustice.ny.gov/opca/ati
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 As noted, Franklin County adjoins the SRMIR on the eastern boundary and, 

pursuant to 25 USC 232  “offenses committed by or against Indians on [the SRMT Indian 

reservation [ ]…”s 399 over which the state of New York exercises jurisdiction are 

returned or filed in local or county courts situated  in Franklin County.  

 

 For purposes of this assessment we will primarily consider misdemeanor level 

offenses and their related sentences because, as noted, the bulk of arrests made on the 

SRMIR charge these lower level offenses, which are returned to the Town of Bombay 

Justice Court. New York State Penal Law defines a misdemeanor as “an offense, other 

than a ‘traffic infraction’, for which a sentence to a term of imprisonment in excess of 

fifteen days may be imposed, but for which a sentence to a term of imprisonment in 

excess of one year cannot be imposed . 

 

 Franklin County currently has available several Alternatives to Incarceration 

Programs, (ATIPs), described as follows:  

 

FRANKLIN COUNTY FELONY DIVERSION 

 

-provides supervision and treatment for felony offenders who are eligible for probation 

and who would otherwise be committed to an incarcerative sentence with the NYS 

Department of Correctional Services (DOCS) The goal of this program is to reduce the 

number of DOCS commitments made in this county on an annual basis, for those non-

violent offenders who could be appropriately managed in the community, with a system 

of graduated sanctions and service.  Supervision is managed through day reporting or day 

treatment services, electronic monitoring, intensive supervision and other forms of 

offender control to ensure law-abiding behavior and compliance with court-ordered 

conditions of release, such as restitution, community service and participation in 

substance abuse treatment. 

 

FRANKLIN COUNTY INTENSIVE SUPERVISION PROGRAM 

 

-operating  since 1986 this Intensive Supervision Program (ISP) consists of supervision 

provided by participating probation departments and is available to superior (county) 

Courts and  Local Conditional Release Commissions, (overseeing  “parole” from local, or 

County, correctional facilities). This program offers a sentencing and community 

supervision option for offenders who would otherwise be incarcerated. Agency services 

provided are primarily eligibility assessments, court ordered restrictions, monitoring, 

field supervision and intensive supervision. 

 

FRANKLIN COUNTY PRETRIAL RELEASE SERVICES 

 

-operating since 1989 this project provides all criminal court clients (misdemeanor and 

felony level) who cannot initially post bail the opportunity to be considered for “pretrial 

release. Defendants are interviewed to determine eligibility for release through ROR, 

(release on his/her own recognizance), or where the court determines the risk of 

                                                 
399 See 25 USC §232 
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absconding to be greater, through release under supervision (RUS).  Pretrial Release 

Programs provide screening, eligibility determinations, monitoring functions where 

appropriate, and court notification of those who fail to satisfy release requirements. 

 

FRANKLIN COUNTY PROBATION DEPARTMENT  

 

-this County government agency provides services which include the preparation of pre-

sentence investigations and reports, as a critical aid for sentencing courts and a 

requirement the supervision of criminals sentenced to probation. Investigation and 

supervision functions are also provided for criminals released from jail by the Local 

Conditional Release Commission. Intake, investigation and supervision services are also 

provided for Family Court. Many discretionary services for pretrial and alternative 

sentencing are provided.  Probation/community supervision services made available to 

probationers include substance abuse services; mental health services; sex offender 

treatment; cognitive behavioral programming and pre-trial services.  

 

 Probation departments typically participate in annual DCJS assessments to review 

department operations, staffing and training needs and community resources.   

 

Pretrial Release 

 

 Like all similarly charged offenders, SRMIR residents or members charged with 

misdemeanors in the Town of Bombay, are initially arraigned before the local Justice 

who must set bail or release the defendant on his or her own recognizance.  CPL 530.20. 

In making this determination a judge is required to consider statutory criteria which 

consider “the kind and degree of control or restriction “ necessary to secure a defendant’s  

court attendance when required. CPL 510.30(2). 

 

 Where a defendant is not released on his or her own recognizance, community 

supervision in the form of pretrial release provides Courts with a viable alternative to 

setting bail particularly for SRMT members who cannot use a home or property located 

on the SRMIR as collateral for a bail bond. The SRMT Healing and Wellness Court 

currently works with the Town of Bombay and Franklin County Court to provide a form 

of pretrial supervision and treatment to community members charged with drug or 

alcohol related offenses. This program’s infrastructure could easily be expanded to 

provide pretrial supervision all eligible SRMIR offenders in need of pretrial supervision. 

 

 General goals of community supervision include reducing recidivism; effectuating 

behavioral changes in offenders; reducing reliance on unnecessary incarceration and 

reducing victimization.   
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Pre-sentence Reports  

 

 For a class A misdemeanor, (other than misdemeanor sexual assault), any period 

of probation imposed “shall be three years". Sentences of probation imposed on a level B 

misdemeanor shall be one year. 400   PL §65.00(3)(b) and (c). As to misdemeanor 

offenses, CPL  390.20(2) states that although a pre-sentence report, (PSR), is “not 

required” a court may not impose certain sentences without a PSR, specifically :  (a) a 

sentence of probation, (except where waived by both parties and upon consent of the 

judge, where the sentence will be  time served; or probation has been agreed upon by the 

parties or a PSR has been prepared within the preceding 12 months); (b) a sentence of 

imprisonment for a term in excess of 180 days; or (c) consecutive sentences of 

imprisonment with terms aggregating more than ninety days. Courts retain the discretion 

to order a PSR in any case, and in fact rarely proceed to sentencing on the felony level 

without a PSR.  

 

 The PSR is often the most significant resource available to a court to familiarize 

itself with an offender’s history, to determine or affirm the sentence to be imposed, and to 

establish sentencing conditions. The significance of this presentence investigation and 

report cannot be overstated.  The PSR makes a sentence recommendation to the Judge 

based upon the information prepared by the local Department of Probation, which in 

many counties is considered a law enforcement agency. This information significantly 

summarizes the criminal history, status and condition of a defendant; his or her family 

support and social resources, as well as his or her likelihood of success at rehabilitation.  

Where a defendant is sentenced to incarceration the PSR also provides critical 

information to the correctional system regarding defendant’s security classification, 

criminal history, mental and physical health status, and other personal information 

relative to incarceration and rehabilitation. Many defense attorneys would agree that pre-

sentence investigations and reports prepared by law enforcement agencies are generally 

law enforcement oriented and are very “conservative” in their assessments of and 

recommendations for defendants.  Where a defendant comes from a cultural background 

which is unfamiliar to the investigator it is even more likely the pre-sentence report will 

overlook significant resources and/or concerns. 

 

SRMIR and Community Supervision: 

 

 As noted, the Franklin County Probation Department currently supervises both 

individuals released to the pre-trial release program, as well as those sentenced to terms 

of probation through the Town of Bombay Court. Statistics indicate that at any given 

time 135-175 people from SRMIR may be subject to supervision by the Franklin County 

Probation Department. Under a current arrangement, on every Thursday throughout the 

year a Franklin County Probation Officer meets with SRMIR probationers on the SRMIR 

at the St Regis Mohawk Tribe Police Department office. 401 

                                                 
400  Except as authorized in PL §65.00(c) 

401  The New York State Department of Corrections and Community Supervision, (formerly the 

NYS Department of Parole), also has a state parole officer present on the SRMIR for parolee reporting.  
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 In consideration of all of the foregoing, one might observe that the existing 

community supervision programs available through state and county agencies seem quite 

comprehensive. What additional benefit would be derived from implementing a tribally 

run community supervision program for SRMIR residents or members?   

 

 First, we note that in addition to the general goals established by the DCJS for the 

local probation departments 402, a SRMT pretrial  supervision or community supervision 

program could provide a multitude of culturally relevant  resources, particularly through 

the well-established  SRMT “Healing to Wellness Court”,  (see “SRMT Drug Court” 

section infra), which  currently assesses and evaluates offenders, provides referrals to 

numerous SRMIR agencies 403 and provides intensive drug testing and monitoring of 

offenders. Also available are traditional/alternative healing programs and numerous 

program services available through the Mohawk Council of Akwesasne.  

 

 We also consider the long-term social and psychological impact upon the 

community of not exercising jurisdiction or authority over members or residents subject 

to community supervision. The divestment of jurisdiction in general debases the 

sovereignty of the SRMT, particularly where many SRMT people can bring relevant 

knowledge and skills to the healing or recovery process.  As noted, SRMT’s Healing and 

Wellness Court currently provides diversion from local criminal court for SRMT 

offenders.  

 

 As indicated, the Franklin County Probation Department which currently 

supervises numerous SRMIR residents or members, is physically present on the SRMIR 

one day a week. If the SRMT were to implement its own Community Supervision 

program, personnel would be available up to seven days a week for client reporting.  As 

the Franklin County Department of Probation continues to supervise SRMIR residents 

and members, the entire process remains external to the SRMIR. Offenders face New 

York State laws, are prosecuted in New York courts by New York officials, and are often 

then supervised by a New York county Probation Office.  Should the SRMT create its 

own Community Supervision Department, offenders would then be held accountable to 

their own community where they will be more closely supervised.  

 

 As with other recommendations made in this assessment, it seems clear that the 

SRMT community stands to benefit from the implementation and local administration of 

an SRMT Community Supervision program. It also seems clear that any such program 

should be empowered to work collaboratively with other agencies, such as county 

Departments of Probation; New York State Parole and comparable federal supervision 

agencies.  This will undoubtedly lead to more frequent implementation and reliance upon 

alternatives to incarceration, both pretrial and post-conviction. 

 

                                                 
402 reducing recidivism; effectuating behavioral changes in offenders; reducing reliance on unnecessary 

incarceration and reducing victimization 
403  SRMIR agencies provide medical and mental health services; in patient drug or alcohol rehabilitation 

services; social services which include child and adult protection, child support and foster care services; 

child care services; heating assistance; employment resources; housing assistance and local police services.   
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Alcohol and the SRMIR: 
 

 From the earliest times following contact between Europeans and Native 

Americans one commodity has proven to be persistent, pestilent, and enduring:  Alcohol.  

Historical records are replete with references with respect to the providing of alcohol by 

Europeans (and subsequently ‘Americans’ and ‘Canadians’) to Native Americans.  Along 

with this ‘provisioning’ the historical records also include details as to the detrimental 

effects that this has had on Native Americans.  The effects of alcohol on Native 

Americans also prompted various responses by Colonial era Monarchies, Americans, 

Canadians, and even Native American Nations.     

 

 One response was to outright prohibit of the sale of alcohol to Native Americans 

with numerous sovereigns legislating such prohibitions.  This included France (the 

colony of Quebec/New France), Great Britain (New York colony, Lower Canada, Upper 

Canada, now Ontario and Quebec), the Untied States, and the State of New York.  Did 

any of these prohibitions work?  It is difficult to say, but well into the 20th century when 

one can still discover references to ‘drunken Indians’ or convictions of individuals 

providing alcohol to Indians, it is clear that the prohibitions likely did not attain the 

desired result.   

 

 For Tribal Nations the ‘prohibition’ story is very similar.  It was not long after 

contact between Europeans and Native Americans that alcohol was introduced, and 

subsequent to that, requests were made by Native Americans to prohibit alcohol 

distribution to Native communities.     

 

HISTORY 

 

 In the history of the Northeastern United States and Southeastern Canada one can 

refer to the historical Jesuit Relations notations on the detrimental effects of alcohol on 

Tribal Nation members and communities.  In addition to the physical harms there are also 

included narratives of individual Native Americans squandering trade goods to either 

obtain alcohol or to pay alcohol related debts.  For example:     

 

 “Although the savages like to drink, they are nevertheless, sorry for having done 

 so, because in their drunken fits they lose their senses.  Disunion and the 

 dissolution of their marriages invariably result from their drunkenness owing to 

 the sorrow and despair of their wives when they see themselves despoiled by their 

 drunken husbands who take everything from them to obtain liquor, and who are 

 deprived of the proceeds of the hunting which belong to them, but are taken from 

 their husbands before they reach this village by their creditors.”404   

 

                                                 
404 See,  Jesuit Relations Vol. 67 pg. 39, as cited in “The introduction of Alcohol into Iroquois Society:  A 

study using historical data on the effects of alcohol on a community where intoxicating beverages were 

unknown.” M. Kelbert, L. Hale, Anthropology Department University of Toronto, September 18, 1954. 
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With increased traffic in alcohol, there was also a marked increase in the number of 

deaths associated alcohol consumption.405 Responses to such instances initially varied by 

Tribal Nation, but they also came to include preemptory actions to prevent some the 

consequences associated with the consumption of alcohol: 

   

 “When the rum was brought to the town, all the Indians collected, and before a 

 drop was drunk, gave all their knives, and tomahawks, guns and other instruments 

 of war, to one Indian, whose business it was to bury them in a private place, keep 

 them concealed, and remain perfectly sober till the frolic was ended.”406 

 

The SRMIR itself is not immune to this ‘alcohol history’.  As indicated herein, the 

SRMIR was historically situated/settled as a ‘sister or spin-off’ community of the 

neighboring community of Caughnawaga/Kahnawake which is located on the South 

Shore of the St. Lawrence River directly across from the city of Montreal Quebec.  

Caughnawaga/Kahnawake when formed has its own interesting history with respect to 

alcohol.  There are indications that the establishment of Caughnawaga/Kahnawake was 

fueled in part by a desire of female Native Americans to live in a ‘dry’ community.  407 In 

fact, after its formation Caughnawaga/Kahnawake ratified a community law that those 

desiring to live/settle there had to abstain from the consumption of alcohol!!  So 

successful were they in this endeavor, that the Caughnawaga/Kahnawake community 

very quickly attracted many female settlers from the Iroquois Confederacy.408   

 

 This did not last long though, with Montreal growing during this time, its strategic 

location near the junction of the St. Lawrence and Ottawa Rivers, greatly heightened its 

trade importance.  In this regard the expansion of Caughnawaga/Kahnawake helped fuel 

the growth of Montreal, and the growth of Montreal helped fuel expansion of 

Caughnawaga/Kahnawake.  Along with this dual expansion though was the concomitant 

competition for trade and trade goods.  This resulted in the reemergence of alcohol 

around Caughnawaga/Kahnawake as local Traders, Inn Keepers, and boarding houses 

stocked alcohol.  In particular, local trading houses that were engaged in the ‘western fur 

trade’ seemed to always have a ready supply of alcohol.  It did not take long for alcohol 

to seep into Caughnawaga over the protestations of the Caughnawaga Community.409   

  

 During this period it is interesting to note that incidents involving Native 

Americans, Alcohol, and crime were rarely prosecuted.410  Typical cases occurring during 

this period often resulted in Native Americans providing what amounted to an 

                                                 
405 Id.,  at pg 17, citing sources of instances where Native American men, women, children, and chiefs died 

at the hands of other intoxicated Native Americans.   
406 Id.,  at 20, citing narrative offered by Mary Jemison who was captured by the Seneca’s during the Seven 

years war of the mid 18th century.   
407 Id. 
408 See,  Historic Caughnawaga 
409 See,  footnote 154  
410 See,  “French Criminal Justice and Indians in Montreal, 1670-1760” Jan Grabowski, Ethnohistory, Vol. 

43, No. 3 (Summer 1996) pp. 405-429, and see also “Jurisdiction in the Colonial Northeast: Algonquain, 

English, and French Governance” Katherine Hermes, The American Journal of Legal History, Vol. 43, No. 

1 (Jan. 1999) pp 52-73.  
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‘intoxication defense’, and colonial authorities of New France prosecuting those who 

provided the alcohol to the Native American[s] rather then the Native Americans 

themselves.  This was in stark contrast to what had transpired in the Massachusetts 

Colony involving the Abenaki and Algonquin Tribal Nations, where British Authorities 

exercised jurisdiction over some of their Tribal communities and members.411       

 

 At this time period, which coincided with the French and Indian War, what may 

have been a nearby ‘fishing village’, soon saw more permanent settlement and 

development.  This would become known as St. Regis/Akwesasne.  Just as the dates for 

the development of Akwesasne vary (1749-1752), so do the reasons for its more 

permanent settlement.  These include:  Its military strategic importance; the exhaustion of 

the soil in Kahnawake for agriculture; internal political disputes in Kahnawake; and the 

appearance and prevalence of alcohol use in Kahnawake. Yet, even after the French and 

Indian war alcohol use quickly resurfaced in the history of the SRMIR for in 1774, Great 

Britain ratified legislation prohibiting ‘traders’ from carrying alcohol past St. Regis.   

 

 Following the War of Revolution, and through the 1800’s one may find a 

proliferation of Native American/Alcohol related statutes.  At the national level, as early 

as 1802 there were Federal Indian Traders statutes ‘prohibitions’ placed on trading 

alcohol with Indians, or bringing alcohol into Indian Country.412 Such Acts would survive 

until 1953!413   Therefore, in the technical sense, prohibition did not end until 1953 for 

Native Americans.  At the state level similar initiatives also appear, and some initiatives 

would be at the request of Tribal Nations themselves or from State legislators.414  

 

 As the SRMIR would eventually become split into Northern/‘Canadian’ and 

Southern/’American’ portions as a by-product of the War of 1812. The effect of alcohol 

would again appear in the historical record, particularly, when there was an attempt by 

British Colonial authorities to make ‘treaty payments’ in the form of cash or specie rather 

than trade goods (e.g. tools, seeds, cloth).415   This was opposed by many Tribal Nations 

including the SRMIR. This was based upon the likelihood that any ‘treaty payment’ of 

cash/specie would be squandered on alcohol.  As was noted: 

 

 The Iroquois grand chief, Tekanasontine, depicted a scene that he had recently 

 witnessed at the distribution of treaty annuities made by the United States at St. 

 Regis, New York (Akwesasne).  “The American Indians had upwards of 2,000 

 dollars to receive.  On that day the payment was made to us the Council-room was 

 full of Tavern and Grog-shop keepers, with their account books under their arms, 

 to receive our poor brothers hard earned money for nothing but Rum, which they 

                                                 
411 Id.,  Hermes article 
412 See,  :”’The Greatest Evil’ Interpretations of Indian Prohibition laws, 1832-1953” Jill E. martin, Great 

Plains Quarterly, Univ. of Nebraska 1-1-2003.   
413 Id.   
414 In New York this was added in 1892 which ‘prohibited’ the taking of pledges or pawns from Indians for 

the purchase of alcohol.  This section of the State Indian Law would not be repealed until 1954, staying in 

step with the federal efforts.   
415 See,  “Colonialism’s Currency:  A political history of First Nations Money Use in Quebec and Ontario, 

1820-1950.”  Dissertation University of Montreal, Brian Gettler 2011 
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 had advanced them on credit.  Upwards of 1,000 dollars were paid to these rum 

 sellers.”416 

 

 This reference with respect to an ‘annuity payment’ is clearly in relation to the 

payments made to the SRMT in August for moneys owing under the 1796 Seven Nations 

of Canada Treaty.  This became known locally on the SRMIR as ‘August money’.  This 

issue must have persisted for some time because New York itself ratified legislation 

which prohibited the taking of ‘pawns’ from Indians for the purchase of alcohol.417    

 

 Even in light of these efforts to ‘prohibit’ alcohol on the SRMIR, the historical 

record shows that they did not appear to be successful, and even when coupled with 

prohibition in the early 20th Century, do not appear to have attained the desired results.  

From 1890 onward historical records include numerous reports of alcohol related Indian 

on Indian crimes, Non-Native on Native crimes, and Native on Non Native crimes. 418  

The turning point in these matters, as indicated herein, would occur in 1926 when 2 

SRMIR members who were to be charged and tried for the death of Margaret White (a 

SRMIR member), had their case ‘transferred’ to federal authorities after the Franklin 

County District Attorney determined that his office did not have jurisdiction over the 

case.419  This left nearly all criminal matters on the SRMIR with the federal government, 

a situation that would remain until 1947 with passage of 25 USC § 232. 

 

 A new alcohol battle would emerge, late in the 20th century, which caused a 

unique and new response from the SRMT. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
416 Id.,  at 134 
417 See,  NYS Laws of 1892, Chapter 679, § 10 
418 For a sample see Sept. 21, 1894 Franklin Gazette for the murder of Mary Ann Lafrance by Isaac White 

(both SRMIR member residents), 1902 April-June Chateaugay Record noting the revocation of liquor 

licenses for Non-Native businesses located in Hogansburg NY (on SRMIR); 1903 June 24 Malone farmer 

reporting the death of John Francis a SRMIR member by John Eldredge a non-native.   
419 See,  1926 February Malone Farmer 
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Speakeasies on the SRMIR 
 

 As one can imagine, during the era of Prohibition some speakeasies appeared and 

flourished on the SRMIR.  This business was coupled with legal arguments questioning 

whether or not Prohibition even applied on the SRMIR.420 This fact, coupled with the 

official position taken by the Franklin County District Attorney, left matters related to the 

legality of alcohol consumption on the SRMIR primarily with Federal officials.   

 

 As we have discussed in this assessment, even upon passage of 25 USC § 232, 

numerous jurisdictional issues were left unresolved and the passage of this law did 

nothing to alleviate any of the social ills associated with alcohol use on the SRMIR.421  In 

fact, and as we have pointed out, increased interaction between the SRMIR community 

and the NYSP led to escalated tensions, acrimony, and confrontation.422  The period of 

time following the 1979 incidents and prior to the 1989 issue is most noteworthy with 

respect to alcohol use on the SRMIR.   

 

 Following 1979 there was a marked decrease in the presence and number of 

NYSP on the SRMIR.  As noted in this assessment, this also coincided with an expansion 

of the SRMIR economy as the sale of gas and tobacco products saw a marked increase.  

Coupled with this was an increase in population, particularly among 18-32 year olds.  In 

this regard, although there was an increase in economic activity there was not enough 

‘economic activity’ to fully employ the population increase particularly among the 18-32 

yr. old males.  As they had historically done, many within this group began the process of 

becoming structural steel workers. 

   

 The structural steel work occupation is very often ‘unionized’ and has appealed to 

many generations of SRMIR men.  The occupation itself has often required a SRMIR 

member to leave the SRMIR early Monday mornings to travel to where the work is, and 

then return late Friday/early Saturday.  This is often referred to as ‘booming out’.  This 

process is repeated until the job is completed, or the work is no longer viable (e.g. 

weather prohibitive).   During the period of 1979-1986, the one area that saw a rapid 

increase in the need for structural steel workers was New York City.  Therefore many 

SRMIR sought employment there and some as young as 16 quit school to pursue 

employment in the city. 

   

 Historically, SRMIR tribal members have found themselves embroiled in many 

tax issue/fights over the years. These issues are related to all forms of taxation: property, 

sales, excise, and personal income taxes.  During this period (1979-1986) a large number 

of SRMIR members who were working in New York City as structural steel workers 

chose to file as ‘tax exempt’, meaning they literally paid no income taxes on their 

earnings.423  Many contractors employing SRMIR residents were willing to go along with 

                                                 
420 This was heightened when US citizenship was ‘granted’ on all Native Americans.  
421 See,  Alex Papineau to riot in Hogansburg 
422 See,  the Trouble of 1975, 1979, and 1989 
423 The large number of individuals involved quickly brought the attention of the Internal Revenue Service, 

and many of these individuals faced these tax consequences for decades to come.  
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these efforts as this negated any ‘matching’ requirements for payroll taxes.424  Another 

issue, and particularly significant during this period (1979-1984), was the rise of illicit 

drug use in major metropolitan centers. New York City experienced this surge, which 

regretfully impacted many SRMIR members who were working there.   

 

 In combination, the foregoing factors effected and created an economic boom on 

the SRMIR. Many 18-32 yr. old SRMIR members were seeking employment in New 

York City and they were receiving ‘artificially inflated’ paychecks, which led to many of 

them indulging in illicit drugs. After working during the week in the city, many of these 

members returned home to the SRMIR at 12 AM or later on a ‘Friday’.  Since 1979, with 

a decrease in the presence of the NYSP and a complete absence of any local law 

enforcement, ‘Speakeasies’ began to materialize and thrive on the SRMIR.  

  

 For those unfamiliar with the term ‘Speakeasy’, it is in reference to an illegal/ 

unlicensed establishment that sells alcohol.  As one can imagine, the term gained 

widespread use during prohibition when many such establishments emerged.  The ones 

that emerged on the SRMIR operated from roughly 12 AM to 6 AM, served all patrons 

irrespective of age, and had their primary hours of operation as Friday night through 

Saturday morning, and then Saturday night through Sunday morning.  Furthermore, it 

should also be noted that there were some NY licensed bars in the area (most often 

located in “land claims” areas of the SRMIR), which served alcohol, and there were also 

convenience stores that sold alcohol near or on the SRMIR.  During this period the only 

legitimate establishment to serve alcohol “on” the SRMIR was the Akwesasne American 

Legion.425  As one can imagine, business at these establishments quickly escalated and 

many of the social ills associated with alcohol consumption increased.  This included 

simple assaults, domestic violence, and motor vehicle accidents. 

 

 Things came to breaking point by the spring of 1986.  During this period there 

was not only a marked increase in the number of motor vehicle accidents, but also an 

increase in drinking and driving fatalities.  It is also clear that during this period there 

does not appear to have been any ready or systematic response by the NYSP.  This is 

clearly evidenced by the continued operation of the Speakeasies even in light of the 

attenuated social problems and protestation by community leaders.  Likewise, during this 

period the SRMT did NOT have any police force (having disbanded from the 1979 

incidents), and the ‘recognized’ governing body had no response to the operation of the 

Speakeasies.   

 

 By May 1st of 1986 community organization had occurred and groups had formed 

which were opposed to the Speakeasies.  Then, in a period spanning a couple of 

weekends, 9 SRMIR residents died in alcohol related motor vehicle accidents.  Fed up 

                                                 
424 Should the SRMIR member run into any tax issues at a later point, many of the Companies that had 

employed the SRMIR resident were no longer in existence. 
425 The Akwesasne American Legion is very unique as it was the first American Legion Post to be on an 

American Indian Reservation.  It was founded by the large number of SRMIR members who served in WW 

II.  During the NY Joint Lglstv Cmte meetings on 25 USC 232 its presence and service of alcohol was 

brought up.   
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with the lack of action, community groups joined together outside one of the Speakeasies 

and at dusk raided the building and caused it to be burned to the ground.426  The other 

speakeasy although not raided, did see some protestors on that same night and voluntarily 

closed.                

 

 As noteworthy, and to some extent positive, as the efforts of May 1986 were, they 

did not solve the problems caused by the consumption of alcohol on the SRMIR.  In fact, 

by 1988 the SRMIR began to see the operation of casino establishments, some of which 

in-turn served alcohol to the patrons of their facility. 

 

 It can and should be noted that by 1983 one of the few Indian Country ‘alcohol 

related’ cases made its way to the US Supreme Court, Rice v. Rehner.427 In that case the 

Supreme Court held that a licensed ‘Federal Indian Trader’ still had to acquire a ‘state’ 

liquor license in order to sell alcohol on the Pala Indian Reservation near San Diego 

California.  As is evident, this was ‘the law’ during the rise and operation of the 

speakeasies on the SRMIR.   

 

 It is from this backdrop that the SRMIR rolled into the gaming incidents of 1989 

and thereafter.  For current discussions though, it can be noted that the social ills 

associated with alcohol consumption continued but not near the levels associated with the 

period just prior to May of 1986 and the ‘forced closing’ of the speakeasies by 

community members. 

 

 Following 1989, some key factors emerge which have had important and 

significant impacts on the social ills associated with alcohol use on the SRMIR.  The first 

of these, and as noted herein, was the ‘re-formation’ of an SRMT Police Department.  

Started in 1991 the police force became operational by 1992 with a skeletal staff and has 

grown to where it is today.  Also noteworthy, is the fact that federal monies were 

appropriated for this ‘re-formation’ of a SRMT Police Department.428  This factor alone 

though does not appear to be ‘solely’ responsible for some of the current reductions in 

alcohol use on the SRMIR.   

 

 In June of 1994, the SRMT published in the Federal Register a SRMT Liquor 

Ordinance.  This was the first attempt by the SRMT to self-regulate any aspect of the 

‘alcohol trade’ on the SRMIR!  Of significance for current discussions is also the fact that 

the SRMT ordinance included the creation of an SRMT Compliance Office to regulate 

and police alcohol sales occurring on the SRMIR.429  This fact, coupled with the ‘re-

emergence’ of an SRMT Police Department, has in all likelihood had the biggest effect 

on reducing alcohol use on the SRMIR.              

 

                                                 
426 See,  NBC Nightly News for 5/12/86 “Mixed Feelings on Mohawk reservation after Illegal Bar is 

Burned”, Universal Media, AP News Archive from May 12, 1986 “Arson Cited in Reservation Speakeasy 

Fire”.    
427 See,  463 U.S. 713 (1983) 
428 See,  25 USC §    , recently amended under the 2011 Tribal Law and Order Act changes. 
429 It should also be noted that the SRMT Compliance Office would later grow into the regulation of 

tobacco sales, gasoline sales, and recent efforts are to look into building codes.     
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Retrocession 
 

 The passage of 25 USC §232 in 1947 conferred jurisdiction over criminal 

offenses committed on the St. Regis Mohawk Indian Reservation to New York State. 

Prior to this legislation, jurisdiction over crimes committed on the St. Regis Mohawk 

Indian Reservation fell to the United States Federal Government. 25 USC §232 was 

largely sought by New York State following the decision by the 2nd Circuit in US v 

Forness that found State law does not apply to Indians, “except so far as the United States 

has given its consent.” See, United States v. Forness et.al., 125 F.2d 928 (2d. Circ. 1942). 

In the years following the adoption of 25 USC §232, there has been shifting views on 

criminal jurisdiction in Indian Country and the role of the indigenous government in the 

criminal justice system.  

 

 Similar to 25 USC §232 is Public Law 280 which was codified in 1953. PL 280 

grants jurisdiction over criminal matters committed on an Indian Territory to the state in 

which that reservation is situated. PL 280 states include: California, Minnesota, 

Nebraska, Oregon, Wisconsin and Alaska. In 1968 the Indian Civil Rights Act (ICRA) 

provided an option by which an Indian Tribe in one of the so called “280” states could 

request a retrocession of jurisdiction from the states. Interesting to note is that some 

instances of retrocession in mandatory 280 states have already occurred, i.e.: the 

Menominee Nation in Wisconsin, the Winnebago and Omaha Reservations in Nebraska, 

and in Oregon where there is a partial retrocession for the Umatilla Nation. There are also 

some examples of Indian Nations which were exempted from PL 280 at its original 

inception, which include: the Red Lake Reservation in Minnesota, the Warm Springs 

Reservation in Oregon, and Metlakatla reservation in Alaska.  

 

 One interesting example of a recent retrocession request is the case of the Yakama 

Nation in Washington State which is an optional PL 280 state. In Washington State, the 

Yakama Nation “asked the state to retrocede, or return, jurisdiction over adoption 

proceedings, compulsory school attendance, dependent children, domestic relations, 

juvenile delinquency, public assistance, and operation of motor vehicles upon public 

roads, streets and highways”. See, Indian Country Today 1/29/14. Although this request 

did not include the retrocession of criminal jurisdiction, it should be noted that criminal 

jurisdiction could be retroceded back to the Indian Nation which asks for it.  

 

 The retrocession request by the Yakama Nation could be viewed as a “phase in” 

system by a Tribal Nation, by which assumption of jurisdiction is done in parts, in order 

to not overwhelm their system at the beginning of its assertion of jurisdictional control 

from the state. 

 

 The ability for an Indian Nation to withdraw or retrocede from a States 

jurisdiction is further empowered by language in the Tribal Law and Order Act of 2010. 

In this act there is language which supports the usage of concurrent jurisdiction for the 
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Federal Government in conjunction with the State and Tribal Governments at the request 

of a Tribal Nation.430 

 

 What is interesting to note is that even in the case of a Tribal Nation retroceding 

from a particular States jurisdiction, policing powers for that Indian Nation only apply to 

Indians on that particular reservation. Jurisdiction over non-Indians who commit a crime 

on an Indian territory still falls under the Jurisdiction of the state. While seemingly 

contradictory to many, this may alleviate some of the concerns opponents of retroceding 

jurisdiction to Indian Nations might have. 

 

 This leads to the fact that if an Indian Nation were to assume jurisdiction from the 

state, the costs associated with police and Court systems would no longer be borne by the 

local and state governments. Instead, those costs would be incurred by the Tribal Nation 

which requested and received retrocession from the state.    

 

 It is interesting to note that one Tribal Nation in New York, the Oneida Indian 

Nation (OIN), already exerts criminal jurisdiction within their territory. In the absence of 

retrocession, what OIN has done is to create and put into operation a police force, court 

system, and a contracted prosecutor. Following enactment of their own criminal code, 

many criminal justice matters became internalized within the Nation.  

 

 As noteworthy as the actions of the OIN have been, some factors which assist 

them have to be accounted for. First, geographically and by population, the OIN is still 

relatively small. Absent their current land into trust application their land holdings were 

about 32 acres. Enrollment is believed to be less than 2,000 persons. Next, through sound 

investments and business practices they have been financially successful in their gaming 

enterprises, which has made many of their criminal justice efforts economically viable.  

 

 The OIN assertion of criminal jurisdiction has not been conflict free. Most 

conflict has emanated from pending land claims litigation and their land into trust 

application. Therefore, unlike the SRMT PD, the OIN police had no criminal jurisdiction 

to arrest a non-Native, and relations between the OIN and neighboring NY counties were 

so strained the OIN purchased/retained incarceration services in the state of 

Pennsylvania! Nonetheless, the steps taken by the OIN are commendable and should be 

reviewed when considering any changes to the criminal justice system. 

 

 Controlling the way in which the criminal justice system is implemented by using 

the process of retrocession will also provide the opportunity for the St. Regis Mohawk 

Tribe to implement its own detention facility, thereby nullifying the need to send 

residents of the St. Regis Mohawk Indian Reservation away from their home when there 

is the need for incarceration. This again places more of the control for the system in the 

hands of the Indian Nation that requested the retrocession.   

 

 

                                                 
430 See, Tribal Law and Order Act (a) (2).  
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 Although New York is not a “280” state, 25 USC §232 did confer criminal 

jurisdiction to the State of New York, therefore retrocession could be requested and 

granted to the St. Regis Mohawk Tribe for crimes or other matters on the St. Regis 

Mohawk Indian Reservation.  

 

 Obtaining retrocession from New York State would mean control over the 

criminal justice system on the St. Regis Mohawk Indian Reservation. This would be 

accomplished by retroceding from New York’s criminal code and adopting a St. Regis 

Mohawk Tribal Criminal Code. By doing this, the laws under which residents would be 

prosecuted under can be tailored to the community under this new jurisdictional 

construct.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Page 133 of 139 

 

SRMT DRUG COURT: An Example of Jurisdictional Cooperation 
 

 As indicated in other parts of this Assessment, the current Chief Judge of the 

SRMT Court is PJ Herne.  Chief Judge Herne was originally appointed Chief Judge in 

2008, and in 2010 and 2013 he was elected to the position of Chief Judge.  Prior to his 

2008 appointment Chief Judge Herne was an Assistant District Attorney (ADA) for 

Franklin County, and was assigned to prosecuting a majority of crimes originating from 

the St. Regis Mohawk Indian Reservation.431  It was during his time as an ADA that 

Judge Herne learned of the Drug Court model.     

 

 For those who do not know, Drug Courts are a diversionary justice track for 

individuals who have a drug addiction and are facing a criminal prosecution.  They are 

diversionary in nature as the program is marked by the Court's continued jurisdiction over 

the individual, coupled with intense Court supervision (usually weekly reporting and drug 

screenings), as well as 'wrap around' style services during Drug Court Staff meetings 

(a/k/a Staffings).  The 'Drug Court' model originated in Florida as Judges there decided to 

respond differently to drug addicted defendant's recidivism.  In subsequent studies of the 

'Drug Court' model it has shown to have higher rates of success combating recidivism 

and has shown to be cheaper then 'standard' incarceration costs.  Because of these results 

the 'model' soon spread to other States, including New York.   

 

 A leading proponent of Drug Courts in New York was former Chief Judge Judith 

Kaye of the New York Court of Appeals.  As the Chief Administrator of the Courts Chief 

Judge Kaye was instrumental in getting drug Courts established in each County.  This 

included Franklin and St. Lawrence County.  The drug court models were originally 

geared towards the County Courts in New York as these courts have jurisdiction over 

felony criminal cases. 

 

 The Drug Court model has also shown to be very flexible and has come to be 

applied in other areas to address more specialized populations or types of classes.  For 

instance, some drug courts are geared to Drinking and Driving charges which are often 

called 'DWI Courts'.  The basic Drug Court model (intense supervision, testing, wrap 

around services) is applied to these types of cases.  Likewise, the model has been utilized 

for 'Mental Health Treatment Courts' for those with mental health issues who are facing 

criminal charges, Family Treatment Courts for those who are facing family issues and 

addiction, and most recently, Veteran Treatment Courts.   

 

 After his 2008 appointment Chief Judge Herne began the process to determine if a 

'Drug Court' could be established at the SRMT Court.  The motivation for doing so was 

not only the success that such Courts enjoy, but also as a means to open up the 

opportunities that Drug Courts provide.  It was here that the effect of NOT addressing 

financial considerations with Indian Country jurisdiction transfer legislation (e.g. 25 USC 

§ 232) becomes most acute.  With relatively little control over the current criminal justice 

                                                 
431 Chief Judge Herne is a resident and member of the SRMIR, he is licensed to practice law in NY, and 

upon his appointment as an ADA he was the first SRMT member to hold such a position.   
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system, many SRMT members would be in competition with non-native/county residents 

for the few spots that are available in the Franklin County Drug Treatment Court.432  For 

if the SRMT Court had its own Drug Treatment Court, positions would effectively open 

up in both Courts.  Other motivating factors included expansion of the Tribal Court 

jurisdiction, acculturation for SRMT Government key decision makers in doing 'this type 

of work', and a willingness of the SRMT Court to undertake the effort. 

 

 After the decision was made to pursue an SRMT Drug Court, initial research was 

undertaken to determine if other Drug Courts existed in Indian Country, and in particular, 

if any Tribal Nation Drug Treatment Court was operating in a split jurisdiction setting.  

Surprisingly one was found with the Leech Lake Ojibway (Tribal Nation) and Cass 

County (Minnesota, PL/280 state).  In their Drug Treatment Court both Judges (Tribal & 

State) 'sit' to hear a Drug Court case.  The entire Cass County/Leech Lake Drug Court 

was prompted as a response to rising DWI fatalities on the Leech Lake Reservation.433  

During this time period (2008-2009) the SRMIR was also facing a drug epidemic, an 

epidemic which was very similar to what many other States were facing, the abuse of 

prescription pain killers (in particular Oxycontin).   

 

 At this point the SRMT Court was able to recognize some of the institutional 

deficiencies that would prevent the Court from establishing its own Drug Treatment 

Court.  These deficiencies in many ways were connected to the lack of control of 

numerous parts of the current criminal justice system on the SRMIR:  SRMT does not 

have its own prosecutor, all criminal actions are prosecuted in the NY State Court 

System, the SRMT has no jail facility to utilize in conjunction with its Drug Treatment 

Court, the SRMT has no Community Supervision Services (e.g. parole/probation), and 

there was a lack of staffing and funding. 

 

 The positives for the SRMT Court was that it was willing to undertake the work 

necessary to get the Drug Court established.  After working with the SRMT Tribal 

Council, the Court was able to secure a Tribal Council Resolution and begin soliciting 

grant funding.  The Court was able to secure a grant through the US Department of 

Justice (BJA:  Bureau of Justice Assistance).  In many matters on the SRMIR the Court 

received great support from many service providers internal to the SRMIR.  This 

included Mental Health Service, Alcohol and Chemical Dependency Service, SRMT 

Police, and the Court itself soon dedicated one person to be the SRMT Drug Court 

Coordinator.  This would be most beneficial in creating treatment plans for participants, 

but also provide a mechanism to link individuals with services and be able to monitor 

those services in Court.   

 

 What was perhaps the greatest benefit was the ability of the Court to collaborate 

with key decision making points of the New York criminal justice system.  Most 

important in this regards was Chief Judge Herne's prior work history with the Franklin 

                                                 
432 Most Treatment Courts make a recommendation of about 15 participants to each Drug Court 

Coordinator.  After this point service delivery can diminish. 
433 It is believed that this collaboration remains the only one in the Nation to have this form of joint 

jurisdiction. 
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County District Attorney and the Presiding magistrates of the Town of Bombay Court. 

(Judge Frank Lacerenza and Judge Kurt Smith)  In fact, it was in a separate conversation 

between Judge Herne and District Attorney Champagne that the ideal to have the SRMT 

Court do a Drug Court originated.  It was after receiving what can only be described as a 

'luke-warm' reception at the Franklin County Court, that both Judge Herne and District 

Attorney Champagne decided to focus efforts on lower level offenders at the local Town 

Court (Bombay).  As this assessment makes clear, it is at the local court level where a 

majority of SRMT members and residents find themselves in the criminal justice system.   

 

 The parameters of the SRMT Healing to Wellness Court (HWC) have remained 

the same since its inception:  Offenders will be identified early in the criminal justice 

process, and Referrals to the program may come from ANY source.  Therefore, referrals 

can originate from the District Attorney's Office, defense counsel, Courts, and offenders 

themselves can request SRMT Drug Court.  Next, the program is flexible enough to be 

both 'pre-plea' and 'post-plea'.  An early prohibition prevented persons charged with 

'violent crimes' from applying for the program.  This was due to the original grant 

funding (BJA requirement), but has now been opened so that all persons can apply (open 

application).   

 

 Next, persons technically remain within the jurisdiction of the Town of Bombay 

Court but enter the SRMT healing to Wellness Court via a contract, and persons entering 

the program very often have it as a condition of release or as a condition of sentencing.  

This fact permits the SRMT Court HWC to utilize as a sanction 'incarceration' for the 

program via a violation of release/condition of probation filed in the Town of Bombay 

Court.  Through this structure the SRMT Court HWC program stays in constant contact 

with the Town of Bombay Court, the Franklin County District Attorney's Office, and the 

Franklin County Office of Probation.   

 

 Once entered into the SRMT HWC, the participant is subjected to a program that 

is at least 1 year in duration, and they are subject to substance abuse testing for the 

duration of the program.  The most intense supervision is experienced in the first phase, 

with minimum reporting at 3x per week, 1 in person Court appearance, and testing at 3x 

per week.  Generally during this period treatment plans are fully developed, participants 

must meet those requirements as well as attendance at 3 self help meetings.  As the 

participant progresses, the intensity of the program lessens in each phase advancement, 

and at graduation time the program has the least requirements.   

 

 The SRMT HWC, like nearly all Drug Courts, also has a staffing meeting which 

occurs every Thursday.  At the staffing various service providers come together with the 

Court to report on the participant's progress and to determine if a sanction or incentive is 

warranted based upon the participants behavior.  Most Drug Court staffing include 

treatment providers, social services, probation, and sometimes prosecutors and defense 

counsel.  The SRMT HWC is unique in that it also brings agencies/personnel from the so-

called northern/Canadian portion of the SRMIR to their staffing.  At the SRMT HWC 

staffing the following attend:  SRMT Alcohol and Chemical Dependency Program, 

SRMT Mental Health, SRMT Child and Family Services (DSS), Partridge House 
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Treatment (an in-patient drug and alcohol treatment facility located on the SRMIR), 

SRMT Police, and recently the Assistant United State's Attorney for the NDNY.  From 

the Mohawk Council of Akwesasne (MCA-recognized governing body of the northern 

portion) Justice Department, and Akwesasne Mohawk Police Services.  These entities are 

joined by the Chief Judge of the SRMT Court as well as the SRMT HWC Coordinator.     

 

 One of the most significant purposes of the staffing is the ability to 'link' the 

participant with services, and for the SRMT HWC, services that can be provided on the 

SRMIR.  What should be noted is that this includes not only treatment services, but 

justice services as well.  It is on this point that another interesting goal has been obtained. 

 

 As the SRMT HWC began operating they also began to take advantage of other 

alternatives to incarceration and diagnostic tools to combat criminality thinking.  For 

instance, rather then rely solely upon Town Court and the County jail, the SRMT 

acquired Electronic Home Monitoring services.  In addition, the SRMT Court has also 

recently acquired monitoring equipment that can serve not only as electronic 

confinement, but that which also ahs the capabilities to monitor alcohol consumption.  

The use of these devices has almost totally negated the need for the SRMT HWC to 

request incarceration service from the Town Court/County.  Additionally, the SRMT 

HWC became aware of diagnostic criminality software used by Franklin County 

Probation.  The SRMT HWC obtained this software and have SRMT HWC participants 

complete the tests, and then line up services to modify the behaviors and/or beliefs 

identified in the diagnosis (e.g. often negative views of law enforcement).         

 

 In nearly all justice systems one of its purposes is accountability.  This includes 

accountability of the offender to their community, but also accountability of the criminal 

justice system to the community which it is to serve.  It is here that the SRMT HWC has 

achieved an associated goal.  Through the participation of other parts of the SRMT 

Government (e.g. Family Services, Mental Health, and to some extent Police) it has 

become 'learned' that a program such as the SRMT HWC can be implemented on the 

SRMIR, and that they can also participate in it in a positive manner.   

 

 From this experience with the SRMT HWC it is clear that the SRMT has the 

capabilities to work collaboratively with various parts of the current New York Criminal 

Justice System.  It then becomes a question of which parts wish to work collaboratively.  

It is just as clear that the lessons learned in these various processes can be applied in 

other contexts as well.  For instance, as this assessment is going through final editing the 

former Franklin County District Attorney Derek Champagne became the Family Court 

Judge in Franklin County effective January of 2015.  Recently Judge Champagne reached 

out to Chief Judge Herne to explore the possibility of utilizing the SRMT HWC in a 

Family Court case originating from the SRMIR which is pending before him.  Likewise, 

the 2010 Tribal Law and Order Act also provides ample opportunity for collaboration and 

assignment of roles.434  It is hoped that these issue are pursued in any future endeavor 

related to the criminal justice system on the SRMIR.          

 

                                                 
434 See 2010 Tribal Law and Order Act on MOU's between Tribal Nations and Assistant USAG offices.  
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Community Profile of Akwesasne 
 

 Akwesasne is located in Northern New York and is intersected by the 

international border between the United States and Canada, Franklin County in New 

York State and the provincial borders of Ontario and Quebec. Akwesasne consists of 

approximately 33 square miles in land size, has a humid continental climate, and is 

generally a place of residence and small business and municipal land use.  

 

 Akwesasne is home to approximately 12,000 people, however the total number of 

enrolled members of the St. Regis Mohawk Tribe is estimated at nearly 20,000 when the 

number of enrolled members who do not live on the territory is added to the population of 

residents of the reserve.  

 

 Small businesses are a vital part of the economy of Akwesasne, and the tobacco 

and gas retail sector is a major revenue generating force in Akwesasne. The Akwesasne 

Mohawk Casino is one of the largest employers in Northern New York and produces 

much needed jobs for Akwesasne and the entire North Country. Tobacco manufacturing 

operations on the territory also account for many job opportunities and revenue streams 

for Akwesasne.  

 

 Akwesasne is home to the Akwesasne Boys and Girls Club, the Akwesasne 

Library and Museum, and many small businesses that offer retail shopping. 
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Community Resources 
 

 ● Akwesasne Ambulance Service 

 

 ● Hogansburg Akwesasne Volunteer Fire Department 

 

 ● St. Regis Mohawk Health Services 

 

 ● Kanonhkwat’sheri:io Health Facility 

 

 ● St. Regis Mohawk Tribal Police 

 

 ● Akwesasne Mohawk Police Service 

 

 ● St. Regis Mohawk School 

 

 ● Akwesasne Freedom School 

 

 ● Ahkwesahsne Mohawk School 

 

 ● Kana:takon School 

 

 ● Tsi Snaihne School 

 

 ● Partridge House Substance Abuse Service 

  

 ● Akwesasne Boys and Girls Club 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Page 139 of 139 

 

 


































































































































































































































































































































































































































































































































































































































































































































































































































































